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Washington, D.C. 20201

MAY 16 2006

TO: Mark B. McClellan, M.D., Ph.D.
Administrator _
Centers for Medicare & Medicaid Services

FROM: Daniel R. LevinsonM % W

Inspector General

SUBJECT: Review of Targeted Case Management-Services Rendered by the Massachusetts
Department of Social Services During Federal Fiscal Years 2002 and 2003
(A-01-04-00006) ' ‘

Attached is an advance copy of our final report on targeted case management services rendered

" by the Massachusetts Department of Social Services (Social Services) during Federal fiscal years
2002 and 2003. We will issue this report to Massachusetts within 5 business days. We
conducted this audit at the request of the Centers for Medicare & Medicaid Services (CMS).

Section 1905(a)(19) of the Social Security Act (the Act) authorizes State Medicaid agencies to
provide case management services to Medicaid beneficiaries. Section 1915(g)(2) of the Act
defines case management services as “services that will assist individuals eligible under the
[State] plan in gaining access to needed medical, social, educational, and other services.” A 2001

. CMS letter to State Medicaid directors refers to case management services as targeted case
management when the services are furnished to specific populations in a State. The letter
provides that allowable targeted case management services for Medicaid-eligible beneficiaries
include assessment of the beneficiary to determine service needs, development of a specific care
plan, referral to needed services, and monitoring and followup of needed services. The letter
specifies that allowable Medicaid case management services do not include direct medical,

~ educational, or social services to which the Medicaid-eligible individual has been referred.

In Massachusetts, Social Services provides foster care, adoption, and other child protection
services. These services include targetéd case management services for Medicaid-eligible
children who have been referred to Social Services as potentially abused or neglected or who are
receiving services from Social Services after having been determined to be abused or neglected
or at risk of being abused or neglected. The Federal programs enacted to assist States in paying
the costs of direct foster care, adoption, and other child protection services include Titles [V-B,
[V-E, and XX of the Act.

Our objective was to determine whether the Massachusetts Office of Medicaid (the State agency)
claimed allowable Medicaid targeted case management services rendered by Social Services -
during Federal fiscal years 2002 and 2003.
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The State agency claimed unallowable Medicaid targeted case management services rendered by
Social Services. Contrary to Federal requirements, the Social Services monthly rates for targeted
case management charged to Medicaid included social workers’ salaries for providing direct
social services, such as child protection and welfare services. Eliminating these unallowable
costs from the calculation of the monthly rates, we determined that the State agency overstated its
claims for targeted case management services by $171,147,058 ($86,645,347 Federal share). We
attribute the overstatement to the State agency’s lack of procedures for ensuring compliance with
Medicaid requirements.

We were unable to express an opinion on the remaining $26,571,177 ($13,460,989 Federal share)
claimed by the State agency. Although this amount related to services that may appear to be
allowable as targeted case management, we found a significant risk that these services may have
already been reimbursed under other Federal programs.

We recommend that the State agency:
e refund to the Federal Government $86,645,347 in unallowable costs;

e work with CMS to determine the allowability of the $26,571,177 ($13,460,989 Federal
share) on which we were unable to express an opinion;

e refund to the Federal Government any targeted case management costs that represent
direct medical, educational, or social services claimed and reimbursed subsequent to our
audit period; and

e establish procedures to ensure that targeted case management rates used to claim Medicaid
reimbursement do not include payment for direct medical, educational, or social services
to which the Medicaid-eligible individual has been referred.

In its comments on our draft report, the State agency disagreed with our findings and
recommendations and presented several rationales to support its position that all of the services
that it claimed as targeted case management were allowable. We maintain that our findings and
recommendations are correct and need no modification.

If you have any questions or comments about this report, please do not hesitate to call me, or your
staff may contact George M. Reeb, Assistant Inspector General for the Centers for Medicare &
Medicaid Audits, at (410) 786-7104 or Michael J. Armstrong, Regional Inspector General for
Audit Services, Region I, at (617) 565-2689. Please refer to report number A-01-04-00006.

Attachment
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Office of Audit Services
Region I
John F. Kennedy Federal Building

_ 9 2006 Boston, MA 02203
MAY ‘ (617) 5652684

Report Number: A-01-04-00006

Ms. Beth Waldman

Medicaid Director

Office of Medicaid

Executive Office of Health and Human Services
Commonwealth of Massachusetts

1 Ashburton Place, 1 1" Floor

Boston, Massachusetts 02108

Dear Ms. Waldman:

Enclosed are two copies of the U.S. Department of Health and Human Services (HHS), Office of
Inspector General final report entitled “Review of Targeted Case Management Services E
Rendered by the Massachusetts Department of Social Services During Federal Fiscal Years 2002
and 2003.” A copy of this report will be forwarded to the HHS action official noted on the next
page for review and any action deemed necessary. -

The HHS action official will make final determination as to actions taken on all matters reported.
We request that you respond to the action official within 30 days from the date of this letter.

Your response should present any comments or additional information that you believe may have
a bearmg on the final determination.

In accordance with the principles of the Freedom of Information Act, 5 U.S.C. § 552, as
amended by Public Law 104-231, Office of Inspector General reports are made available to the
public to the extent the mformatwn is not subject to exemptions in the Act that the Department -
chooses to exercise (see 45 CFR part 5). -

If you have any questions or comments about this report, please contact me at (617) 565-2689 or
“through e-mail at Michael. Armstrong@oig.hhs.gov or Joseph Kwiatanowski of my staff at

(617) 565-2701 or through e-mail at Joseph.Kwiatanowski@oig.hhs.gov. Please refer to report

number A-01-04-00006 in all correspondence.

Smcerely yours,

Inckel ) «46%’?77

Michael J. Armstrong
Regional Inspector General
for Audit Services

Enclosures
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Direct Reply to HHS Action Official:

Charlotte S.Yeh, M.D.

Regional Administrator

Centers for Medicare & Medicaid Services

U.S. Department of Health and Human Services
JFK Federal Building, Room 2325

Boston, Massachusetts. 02203
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Office of Inspector General
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The mission of the Office of Inspector General (O1G), as mandated by Public Law 95-452, as
amended, is to protect the integrity of the Department of Health and Human Services (HHS)
programs, as well as the health and welfare of beneficiaries served by those programs. This
statutory mission is carried out through a nationwide network of audits, investigations, and
inspections conducted by the following operating components:

Office of Audit Services

The Office of Audit Services (OAS) provides all auditing services for HHS, either by conducting
audits with its own audit resources or by overseeing audit work done by others. Audits examine
the performance of HHS programs and/or its grantees and contractors in carrying out their
respective responsibilities and are intended to provide independent assessments of HHS programs
and operations. These assessments help reduce waste, abuse, and mismanagement and promote
economy and efficiency throughout HHS.

Office of Evaluation and Inspections

The Office of Evaluation and Inspections (OEI) conducts national evaluations to provide HHS,
Congress, and the public with timely, useful, and reliable information on significant issues.
Specifically, these evaluations focus on preventing fraud, waste, or abuse and promoting
economy, efficiency, and effectiveness in departmental programs. To promote impact, the
reports also present practical recommendations for improving program operations.

Office of Investigations

The Office of Investigations (OI) conducts criminal, civil, and administrative investigations of
allegations of wrongdoing in HHS programs or to HHS beneficiaries and of unjust enrichment
by providers. The investigative efforts of Ol lead to criminal convictions, administrative
sanctions, or civil monetary penalties.

Office of Counsel to the Inspector General

The Office of Counsel to the Inspector General (OCIG) provides general legal services to OIG,
rendering advice and opinions on HHS programs and operations and providing all legal support
in OIG’s internal operations. OCIG imposes program exclusions and civil monetary penalties on
health care providers and litigates those actions within HHS. OCIG also represents OIG in the
global settlement of cases arising under the Civil False Claims Act, develops and monitors
corporate integrity agreements, develops compliance program guidances, renders advisory
opinions on OIG sanctions to the health care community, and issues fraud alerts and other
industry guidance.




Notices

THIS REPORT IS AVAILABLE TO THE PUBLIC
at http://oig.hhs.gov

In accordance with the principles of the Freedom of Information Act (5 U.S.C. 552,
as amended by Public Law 104-231), Office of Inspector General, Office of Audit
Services reports are made available to members of the public to the extent the
information is not subject to exemptions in the act. (See 45 CFR part 5.)

OAS FINDINGS AND OPINIONS

The designation of financial or management practices as questionable or a
recommendation for the disallowance of costs incurred or claimed, as well as other
conclusions and recommendations in this report, represent the findings and opinions
of the HHS/OIG/OAS. Authorized officials of the HHS divisions will make final

determination on these matters.
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EXECUTIVE SUMMARY
BACKGROUND

Section 1905(a)(19) of the Social Security Act (the Act) authorizes State Medicaid agencies to
provide case management services to Medicaid beneficiaries. Section 1915(g)(2) of the Act
defines case management services as “services that will assist individuals eligible under the
[State] plan in gaining access to needed medical, social, educational, and other services.” A
2001 Centers for Medicare & Medicaid Services (CMS) letter to State Medicaid directors refers
to case management services as targeted case management (TCM) when the services are
furnished to specific populations in a State. The letter provides that allowable TCM services for
Medicaid-eligible beneficiaries include assessment of the beneficiary to determine service needs,
development of a specific care plan, referral to needed services, and monitoring and followup of
needed services. The letter specifies that allowable Medicaid case management services do not
include direct medical, educational, or social services to which the Medicaid-eligible individual
has been referred.

In Massachusetts, the Department of Social Services (Social Services) provides foster care,
adoption, and other child protection services. These services include TCM services for
Medicaid-eligible children who have been referred to Social Services as potentially abused or
neglected or who are receiving services from Social Services after having been determined to be
abused or neglected or at risk of being abused or neglected. The Federal programs enacted to
assist States in paying the costs of direct foster care, adoption, and other child protection services
include Titles IV-B, IV-E, and XX of the Act.

For Federal fiscal years (FYs) 2002 and 2003, Social Services claimed Medicaid TCM
reimbursement amounting to $197,718,235 ($100,106,336 Federal share) through the
Massachusetts Office of Medicaid (the State agency).

OBJECTIVE

Our objective was to determine whether the State agency claimed allowable Medicaid TCM
services rendered by Social Services during Federal FYs 2002 and 2003.

SUMMARY OF FINDINGS

The State agency claimed unallowable Medicaid TCM services rendered by Social Services.
Contrary to Federal requirements, the Social Services TCM monthly rates charged to Medicaid
included social workers’ salary costs related to direct social services, such as child protection and
welfare services. Eliminating these unallowable costs from the calculation of the monthly rates,
we determined that the costs of TCM services claimed through the State agency were overstated
by $171,147,058 ($86,645,347 Federal share). We attribute the overstatement to the State
agency’s lack of procedures for ensuring compliance with Medicaid requirements.



We were unable to express an opinion on the remaining $26,571,177 ($13,460,989 Federal
share) claimed by the State agency. This amount related to the assessment of beneficiaries’
service needs, development of a specific care plan, referral to needed services, and monitoring
and followup. Although these services may appear to constitute allowable TCM services under
existing policy, our audit work identified a significant risk that the services may have already
been reimbursed under other Federal programs. Specifically, the services were inherent in, and
inseparable from, the direct services that Social Services provides pursuant to Federal and State
laws and regulations. In recent years, CMS has denied State plan amendments submitted by
Maryland, Montana, and Rhode Island for similar reasons.

RECOMMENDATIONS
We recommend that the State agency:
e refund to the Federal Government $86,645,347 in unallowable costs;

e work with CMS to determine the allowability of the $26,571,177 ($13,460,989 Federal
share) on which we were unable to express an opinion;

e refund to the Federal Government any TCM costs that represent direct medical,
educational, or social services claimed and reimbursed subsequent to our audit period,;
and

e establish procedures to ensure that TCM rates used to claim Medicaid reimbursement do
not include payment for direct medical, educational, or social services to which the
Medicaid-eligible individual has been referred.

STATE AGENCY’S COMMENTS

In its comments on our draft report, the State agency disagreed with our findings and
recommendations. The State agency presented several rationales to support its position that all
of the services that it claimed as TCM were allowable. The State agency’s comments are
included as Appendix D.

OFFICE OF INSPECTOR GENERAL’S RESPONSE

We maintain that our findings and recommendations are correct and need no modification.
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INTRODUCTION
BACKGROUND

Title XI1X of the Social Security Act (the Act) authorizes Federal grants to States for Medicaid
programs that provide medical assistance to low-income and disabled individuals. The Centers
for Medicare & Medicaid Services (CMS) administers the Medicaid program for the Federal
Government. Each State Medicaid program is administered by the State in accordance with a
CMS-approved State plan. While the State has considerable flexibility in designing its State plan
and operating its Medicaid program, it must comply with applicable Federal requirements.

Medicaid Targeted Case Management Services

Section 1905(a)(19) of the Act authorizes State Medicaid agencies to provide case management
services to Medicaid beneficiaries. Section 1915(g) of the Act defines Medicaid case
management as “services that will assist individuals eligible under the [State] plan in gaining
access to needed medical, social, educational, and other services.” CMS’s State Medicaid
directors letter 01-013, issued January 19, 2001, refers to case management services as targeted
case management (TCM) when the services are furnished to specific populations in a State.
Activities commonly understood to be allowable TCM for Medicaid-eligible beneficiaries
include assessment to determine service needs, development of a specific care plan, referral to
needed services, and monitoring and followup of allowable services.

The Massachusetts Office of Medicaid

The Massachusetts Office of Medicaid (the State agency) administers the Medicaid program
through its subsidiary office, MassHealth Operations. The responsibilities of the State agency
include processing claims and monitoring provider operations. On a quarterly basis, the State
agency submits Form CMS-64 to summarize, by category of service, Medicaid expenditures for
Federal reimbursement.

The Massachusetts Department of Social Services

The Massachusetts Department of Social Services (Social Services) provides services focused on
child abuse and neglect, foster care, adoption, and domestic violence. Massachusetts law
requires Social Services to provide and administer a comprehensive social service program,
including services such as casework or counseling, protective services, legal services, and
referral and informational services. The Federal programs enacted to assist States in paying for
direct foster care, adoption, and other child protection services include Titles IV-B, IV-E, and
XX of the Act.

Social Services activities include TCM services for Medicaid-eligible children who have been
referred to Social Services as potentially abused or neglected or who are receiving services from
Social Services after having been determined to be abused or neglected or at risk of being abused
or neglected. Most referrals to Social Services come from professionals in law enforcement,



education, and health care. Social Services uses monthly rates to claim Medicaid reimbursement
for TCM services through the State agency.

OBJECTIVE, SCOPE, AND METHODOLOGY
Objective

Our objective was to determine whether the State agency claimed allowable Medicaid TCM
services rendered by Social Services during Federal fiscal years (FYs) 2002 and 2003.

Scope

We reviewed TCM services rendered by Social Services from October 1, 2001, through
September 30, 2003. Social Services claimed TCM services totaling $197,718,235
($100,106,336 Federal share) for 654,930 beneficiary months during this period.*

We limited consideration of the Social Services internal control structure to those controls
concerning claims processing because the objective of our review did not require an
understanding or assessment of the complete internal control structure. Further, we concluded
that our review of the State agency’s internal control structure could be conducted more
efficiently by substantive testing.

We performed our fieldwork from January through June 2004 at the Social Services and State
agency offices in Boston, Massachusetts.

Methodology
To accomplish our audit objective, we:

e reviewed Federal laws, regulations, and other requirements regarding Medicaid
reimbursement for TCM services;

e interviewed State officials;

e reviewed the Social Services contract with the Public Consulting Group, Inc., for the
administrative handling of TCM claims;

e compiled a file of Social Services TCM services rendered from October 1, 2001, through
September 30, 2003, from the CMS Medicaid Statistical Information System;

e reconciled the file of Social Services TCM services to the Forms CMS-64 that the State
agency submitted for the audit period; and

e reviewed Social Services’s calculations of monthly rates charged for TCM.

LA beneficiary month represents all TCM services provided to a beneficiary during a given month.



To verify the results of our review of the TCM rate development, we also reviewed the
documentation for a statistical sample of 100 beneficiary months containing a total of 575 TCM
services that the State agency billed to Medicaid.

We conducted our review in accordance with generally accepted government auditing
standards.

FINDINGS AND RECOMMENDATIONS

The State agency claimed unallowable TCM services rendered by Social Services during Federal
FYs 2002 and 2003. Contrary to Federal requirements, the Social Services TCM monthly rates
included social workers’ salary costs related to direct social services, such as child protection and
welfare services. Eliminating these costs from the calculation of the monthly rates, we
determined that $171,147,058 ($86,645,347 Federal share) of the total $197,718,235
($100,106,336 Federal share) claimed was unallowable. We attribute these unallowable costs to
the State agency’s lack of procedures for ensuring compliance with Medicaid requirements.

We were unable to express an opinion on the remaining $26,571,177 ($13,460,989 Federal
share) claimed by the State agency. This amount related to the assessment of beneficiaries’
service needs, development of a specific care plan, referral for needed services, and monitoring
and followup. Although these services may appear to constitute allowable TCM services under
existing policy, our audit work identified a significant risk that the services may have already
been reimbursed under other Federal programs. Specifically, the services were inherent in, and
inseparable from, the direct services that Social Services provides pursuant to Federal and State
laws and regulations. In recent years, CMS has denied State plan amendments submitted by
Maryland, Montana, and Rhode Island for similar reasons.

PROGRAM REQUIREMENTS

TCM program requirements are contained in Federal law, a CMS program manual, a CMS
policy letter to State Medicaid directors, State law, and the State plan.

Federal Law
Section 1905(a)(19) of the Act authorizes State Medicaid agencies to provide case management
services to Medicaid beneficiaries. Section 1915(g)(2) defines Medicaid case management as
services that assist beneficiaries in gaining access to needed medical, social, educational, and
other services.
Program Manual
The CMS “State Medicaid Program Manual,” section 4302.2(G)(1), states:

Although FFP [Federal financial participation] may be available for case management

activities that identify the specific services needed by an individual, assist recipients in
gaining access to these services, and monitor to assure that needed services are received,



FFP is not available for the cost of these specific services unless they are separately
reimbursable under Medicaid. Also, FFP is not available for the cost of the
administration of the services or programs to which recipients are referred.

Letter to State Medicaid Directors

CMS’s State Medicaid directors letter 01-013, issued January 19, 2001, refers to case
management services as TCM when the services are furnished to specific populations in a State.
The letter provides that activities commonly understood to be allowable TCM services for
Medicaid-eligible beneficiaries include assessment of the beneficiary to determine service needs,
development of a specific care plan, referral to needed services, and monitoring and followup of
needed services. The letter further states:

Medicaid case management services do not include payment for the provision of direct
services (medical, educational, or social) to which the Medicaid eligible individual has
been referred. For example, if a child has been referred to a state foster care program,
any activities performed by the foster care worker that relate directly to the provision of
foster care services cannot be covered as case management. Since these activities are a
component of the overall foster care service to which the child has been referred, the
activities do not qualify as case management. In the case of foster care programs, we
view the following activities as part of the direct delivery of foster care services and
therefore may not be billed to Medicaid as a case management activity.

The letter then provides examples of direct services that may not be claimed as Medicaid case
management, including gathering research and completing documentation required by the foster
care program, assessing adoption placements, recruiting or interviewing potential foster care
parents, serving legal papers, conducting home investigations, providing transportation,
administering foster care subsidies, and making placement arrangements.

State Law

Massachusetts General Law, part I, Title 11, Chapter 18B, section 2, requires Social Services to
provide and administer a comprehensive social service program including, but not limited to:

e casework or counseling, including social services to families, foster families, and
individuals;

e protective services for children, unmarried mothers, the aging, and other adults; and

e legal services for families, children, and other individuals as they relate to social
problems.



State Plan

State plan amendment 94-017, dated July 1, 1994, which covers TCM services provided by
Social Services, states that case management will include collection of assessment data,
development of an individualized plan of care, coordination of needed services and providers,
home visits and collateral contracts as needed, maintenance of case records, and monitoring and
evaluation of client progress and service effectiveness.

UNALLOWABLE AND POTENTIALLY UNALLOWABLE
TARGETED CASE MANAGEMENT COSTS

The monthly rates that Social Services charged for TCM services included cost components for
services that were unallowable or potentially unallowable for Medicaid reimbursement.

Cost Data Used in Rate Development

Each year, Social Services calculated a monthly charge for TCM services based on 100 percent
of the salaries of the social workers it employed. On the basis of a random moment timestudy,
Social Services allocated those salary costs to various cost centers representing the categories of
services that social workers provided. Social Services used the dollar value of the cost centers to
calculate the monthly charge to Medicaid for TCM and then split the charge into two rates, one
for services provided when abuse was substantiated and another for services provided in
determining that an allegation of abuse was unsubstantiated and closing the case.?

The cost centers included in the TCM monthly rates are listed below and described in Appendix A:

referral to services,

protective intake,

preparation for and participation in legal proceedings,
referrals to the district attorney,

case management,®

development of service plans,

case reviews,

child placement activities,

investigative efforts,

services for children with special needs, and
all other permanency planning efforts.

2Social Services referred to these rates as the TCM general rate and the unopened protective intake rate, respectively.

*This cost center should be distinguished from Medicaid “TCM” as used in this report. “Case management,” as used
by Social Services, largely includes services that represent the day-to-day provision of services by social workers,
such as “initial case assignment, subsequent case assignment, and on-going casework activities.” These direct
services should be distinguished from TCM services, which focus on assessment, referral, and monitoring and
include “assessment of the beneficiary to determine service needs, development of a specific care plan, referral to
needed services, and monitoring and followup of needed services.”



Many of these services were direct services, rather than services to assist the beneficiary in gaining
further access to medical, educational, or social services, which is the purpose of TCM. In
addition, all of the cost centers included services that were required to be provided pursuant to
Massachusetts State law. Furthermore, many of these services were authorized under other
Federal programs to assist children and families, including Titles 1VV-B (Child and Family
Services), IV-E (Federal Payments for Foster Care and Adoption Assistance), and XX (Block
Grants to States for Social Services) of the Act. Although Social Services allocated the costs of
services to Title I'V-E before allocating any costs to Medicaid, it did not allocate any services to
Title IV-B or Title XX, both of which provide Federal funding to State child protection programs.
Accordingly, our computation of unallowable costs excluded the costs allocated to Title IV-E.

Unallowable Costs Claimed

The costs of direct services included in the TCM rates totaled $409,361,460 ($130,890,742 for
State FY 2002, $135,040,643 for State FY 2003, and $143,430,075 for the first quarter of State
FY 2004), as shown in Appendix B. After removing these costs, we used the State agency’s
methodology to recalculate the monthly TCM rates. (See Appendix C.) Applying the
recalculated rates to the respective beneficiary months claimed, we recomputed the claimable
amounts. As shown in the following table, we determined that Social Services overstated TCM

costs by $171,147,058 ($86,645,347 Federal share). These overstated costs represented

86 percent of the total $197,718,235 ($100,106,336 Federal share) claimed for Federal FYs 2002

and 2003.

TCM Rates by Year and Category

State FY 2002

State FY 2003

First Quarter of
State FY 2004"

Substantiated | Unsubstantiated | Substantiated | Unsubstantiated | Substantiated | Unsubstantiated
Abuse Abuse Abuse Abuse Abuse Abuse

Claimed rate $286 $83 $326 $112 $263 $98
Less auditors’
recalculated rate $49 $11 $31 $10 $54 $12
Difference
questioned $237 $72 $295 $102 $209 $86
Months claimed 267,902 2,577 316,626 1,195 66,398 232
Amount
overstated® $63,492,774 $185,544 $93,404,670 $121,890 $13,877,182 $19,952

Total overstatement

$171,147,058

Total Federal overstatement

$86,645,347

“The State FY is July 1 through June 30, whereas the Federal FY is October 1 through September 30. Accordingly,
our calculation for Federal FY's 2002 and 2003 included the first quarter of State FY 2004.

5The “amount overstated” row does not total $171,147,058 because an immaterial number of claims used amounts
other than the State-approved claimed rate for the given year.




Our review of 575 services provided by social workers in 100 randomly selected beneficiary
months corroborated the results of our review of the rate development. Of the 575 services, 480
(84 percent) clearly did not meet the definition of TCM. Instead, the services were “direct
services (medical, educational, or social) to which the Medicaid eligible individual has been
referred” and for which Federal reimbursement is specifically precluded.

Following are examples of these direct services, as indicated in the case notes for 1 sampled
beneficiary month. The case notes were submitted as support for a $163 Federal Medicaid
claim.

e On March 4, 2003, the social worker received a call from a foster parent, called the
child’s probation officer, and attended court with the child.

e On March 11, 2003, the social worker made a home visit accompanied by another social
worker who stated that they were working on budgeting, parenting, and the child’s
setting.

e On March 26, 2003, the social worker left a phone message for the child’s principal
requesting that the child be allowed to return to school.

We believe that all of these services were direct social services that would be precluded from
Federal Medicaid reimbursement because they did not focus on assessment, referral, or
monitoring. Further, the record for the child contained a service referral form for foster care,
rather than for medical, educational, or social services.

The State agency believed that the direct services rendered by Social Services were allowable
Medicaid TCM services under the approved State plan amendment dated July 1, 1994. As a
result, the State agency did not establish procedures to ensure compliance with Medicaid
requirements as stated in CMS’s January 19, 2001, letter.

Potentially Unallowable Costs Claimed

The cost centers used in the TCM rate development also contained the costs of services related to
TCM-type activities that were included in the State’s social service program. These services,
which accounted for about 14 percent of the total claimed amount of $197,718,235, included
activities to help the beneficiary gain further access to needed medical, educational, or social
services. However, these services were inherent in, and inseparable from, the direct services that
Social Services provides pursuant to Federal and State laws and regulations.

Our review of the 575 services provided by social workers again corroborated the results of our
review of the rate development. Specifically, 95 services (16 percent) related to TCM-type
activities that were included in the State’s social service program. For example, a case note for
1 sampled beneficiary month, which was part of the support for another $163 Federal Medicaid
claim, stated that the social worker called the child’s therapist. The therapist discussed the
child’s psychological and emotional well-being, the information that the child provided during
sessions, and the need for more consistent and intensive therapy. This service exemplifies an



activity that is inherent in the services provided by the social service program, even though it
assists the beneficiary in gaining further access to needed medical, educational, or social
services.

In recent years, CMS has based its denials of State plan amendments submitted by Maryland,
Montana, and Rhode Island on the inseparability of these types of services from the direct
services that State social service agencies provide pursuant to Federal and State laws and
regulations. Nevertheless, in its 2001 letter to State Medicaid directors, CMS did not explicitly
prohibit coverage of TCM services that are included in the direct services provided by a social
service agency. Accordingly, we were unable to express an opinion on the remaining
$26,571,177 ($13,460,989 Federal share) claimed by the State agency.

EFFECT OF OVERSTATED COSTS FOR TARGETED
CASE MANAGEMENT SERVICES

The costs of TCM services claimed through the State agency were overstated by $171,147,058
($86,645,347 Federal share) because Social Services did not limit its TCM services claimed for
Federal reimbursement to assessment of the beneficiary to determine service needs, development
of a specific care plan, referral to needed services, and monitoring and followup of needed
services. Instead, Social Services claimed costs related to direct social services, such as child
protection and welfare services.

The remaining $26,571,177 ($13,460,989 Federal share) claimed by the State agency was for
assessment of the beneficiary’s service needs, development of a specific care plan, referral to
needed services, and monitoring and followup. Although these services may appear to constitute
allowable TCM services under existing policy, we identified a significant risk that the services
may have already been reimbursed under other Federal programs because they were inherent in,
and inseparable from, the direct services that Social Services provided pursuant to Federal and
State laws and regulations.

RECOMMENDATIONS
We recommend that the State agency:
e refund to the Federal Government $86,645,347 in unallowable costs;

e work with CMS to determine the allowability of the $26,571,177 ($13,460,989 Federal
share) on which we were unable to express an opinion;

e refund to the Federal Government any TCM costs that represent direct medical,
educational, or social services claimed and reimbursed subsequent to our audit period;
and

e establish procedures to ensure that TCM rates used to claim Medicaid reimbursement do
not include payment for direct medical, educational, or social services to which the
Medicaid-eligible individual has been referred.



STATE AGENCY’S COMMENTS AND OFFICE OF
INSPECTOR GENERAL’S RESPONSE

In its comments on our draft report, the State agency disagreed with our findings and
recommendations. The State agency’s comments, excluding 9 exhibits totaling 100 pages, are
presented in Appendix D. We have forwarded the exhibits in their entirety to CMS. A summary
of the State agency’s comments follows, along with our response.

Development and Implementation of Targeted Case Management Rates
State Agency’s Comments (Section II)

The State agency noted that our recommended disallowance stemmed from its TCM rate
methodology. Thus, it began by explaining how it calculates TCM rates. The State agency said
that the rate calculation was based on time allocation percentages for Social Services social
workers and total costs for social workers’ salaries. The State agency maintained that the rate
calculation excluded costs claimed under other Federal programs to ensure that Federal
reimbursement was not duplicated. According to the State agency, Social Services claimed all
instances of TCM services provided to MassHealth (Medicaid) enrollees within a given month
under the monthly rate, regardless of the actual number of occurrences of services for a child
within that month, provided that at least one TCM service was documented as occurring for a
child within that month.

The State agency pointed out that the Region I CMS Regional Administrator had approved its
State plan for TCM services more than 10 years ago and that the State agency had at all times
relied on the Regional Administrator’s delegated authority to determine that all claiming under
the State plan was in accordance with all applicable Federal rules and requirements. The State
agency also asserted that applicable Federal laws and regulations had not changed since the State
plan was approved.

The State agency said that it had worked closely with CMS Region | staff to develop its TCM
rate methodology. The State agency noted that in 1998, the CMS Region | Administrator had
reviewed the Social Services TCM rate petition in detail and had requested a change, which
Social Services made. The State agency added that in 2001, the Regional Administrator had
suggested that Social Services expand its TCM claiming to capture additional cost centers. Thus,
the State agency concluded that we had no basis for recommending that the State agency refund
any portion of its TCM reimbursement.

Office of Inspector General’s Response

We maintain that our original conclusions as stated in the draft report are correct and need no
modification. The State must comply with all Federal requirements. These requirements include
CMS’s January 19, 2001, State Medicaid directors letter and section 4302(a)(1) of the “State
Medicaid Program Manual.” Both state that Federal financial participation is not available for
direct services. Approval of the State plan does not mean that all claiming under the State plan
was in accordance with these requirements. Federal regulations (42 CFR 8 430.35(c)) state: “A



question of noncompliance in practice may arise from the State’s failure to actually comply with
a Federal requirement, regardless of whether the plan itself complies with that requirement.”

When the State agency received CMS’s 2001 letter, it did not seek any guidance from CMS on
claiming reimbursement for direct social services. The exchange of letters regarding the
development of the TCM rates, included in Exhibit 3 of the State agency’s comments, does not
indicate that CMS specifically approved the State agency’s practice of including the questioned
direct costs in its TCM rate calculation. The letters also do not clarify how the State agency is to
treat potentially allowable TCM services that are inseparable from direct services. The letters
address only whether certain costs should be claimed as separate administrative costs or whether
such administrative costs should be incorporated into the TCM rates.

With respect to the potentially unallowable costs that we identified, we recognize that the State
agency consulted CMS while it was developing the TCM rates and that such consultations may
have included the allowability of TCM services that are inseparable from, or an inherent part of,
direct social services. As a result, we have expressed no opinion on these potentially
unallowable costs and have instead referred the issue to CMS for resolution.

Inclusion of Cost Centers
State Agency’s Comments (Section 111)

The State agency asserted that it had included all of the cost centers in its TCM rates in
accordance with applicable Federal law. It further maintained that the TCM statute was broad
and must be read to include as a Medicaid TCM service any activity that assists individuals in
gaining access to services. The State agency acknowledged that CMS had issued additional
guidance regarding State plan case management and Title IV-E foster care programs in the form
of the 2001 letter. However, the State agency maintained that CMS officials had conceded in a
Government Accountability Office report that the letter contained problems and errors that
caused confusion regarding appropriate TCM claims when non-Medicaid State agencies were
involved. The State agency thus concluded that we could not properly base any recommendation
that the State agency refund Federal TCM reimbursements on this flawed letter.

The State agency asserted that we must use the analytical framework established by the United
States Court of Appeals for the First Circuit in Commonwealth of Massachusetts v. Bowen, 816
F.3d 796 (1* Cir. 1987), to determine whether TCM services provided by Social Services social
workers were Medicaid reimbursable. The State agency said that this case stood for the
proposition that a medical service could not be denied Federal reimbursement solely because the
service was provided under a nonmedical assistance program. According to the State agency, the
court ruled that the nature of the service, rather than what the service is called or what agency
administers it, determines whether the service qualifies as medical assistance.

The State agency argued that the analytical framework established by Bowen supported its
contention that the cost centers included in the TCM rates were within the statutory meaning of
TCM and the approved Medicaid State plan amendment. The State agency explained why each
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service type that we recommended for disallowance was a TCM service to assist the beneficiary
in gaining access to needed direct services.

Office of Inspector General’s Response

Bowen does not address the question of whether a particular service is a legitimate case
management service that assists the beneficiary in gaining access to needed direct services or a
direct service (or an integral part of a direct service) that may be unallowable as TCM or that
may have been reimbursed under other Federal programs.

CMS’s 2001 letter remains its most thorough issuance on TCM matters and represents a valid
interpretation of the statute. It is deserving of great deference so long as the interpretation does
not contravene the statute. Although the State agency claimed that CMS officials had retreated
from the substance of the letter, Congress recently enacted an amendment to section 1915(g) of
the Act that incorporates much of the letter’s substance (Deficit Reduction Act of 2005, Public
Law 109-171, section 6052 (2005)). The State agency’s response failed to address the
applicability of the requirement in the letter that “Medicaid case management services do not
include payments for the provision of direct services (medical, educational, or social) to which
the Medicaid eligible individual has been referred.” Moreover, our findings are based not only
on the letter but also on the “State Medicaid Program Manual,” which prohibits reimbursement
for direct services. The State agency did not address these requirements.

We do not agree with the State agency that some of the cost centers represent legitimate TCM
activities. For example, although the State agency maintained that its definition of “case
management” met the CMS definition of TCM, we found that its definition was so broad that
any service provided by, or cost incurred by, Social Services could be interpreted as falling under
this definition. Our review of the case notes prepared by Social Services social workers showed
that the services (and related costs) that the State agency claimed as “case management” were
direct social services, such as child welfare home visits, that social workers routinely provided.
By expanding the definition of TCM activities, the State agency included the costs of direct
social services under the umbrella of TCM.

According to statute, TCM is a service that assists beneficiaries in gaining access to needed
services. For the 100 beneficiary months that we sampled, the State agency claimed an average
of 12 months of TCM at an average cost of about $3,000 per beneficiary during our 24-month
audit period. We question whether the State required this much time and money to assist a
beneficiary in gaining access to needed services without actually providing direct services. A
complicating factor is the State agency’s practice of allowing only social workers employed by
Social Services to provide TCM for neglected and abused children. Because the State agency
does not provide matching funds for TCM services rendered by Social Services (or other State
departments), it has little incentive to monitor their Medicaid TCM utilization and costs.
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Due Process
State Agency’s Comments (Section 1V)

The State agency maintained that we had denied it due process by basing the disallowance of
entire categories of activities identified in the random moment timestudy on specific claims that
were not provided to the State agency and not directly tied to the TCM rates. The State agency
also said that it was fundamentally unfair for us to assert that an activity was not a reimbursable
TCM service without creating a record of the alleged improper activities and providing the State
agency with an opportunity to respond.

Office of Inspector General’s Response

We strongly disagree that our review was unfair or denied the State agency the opportunity to
respond. Our disallowance was based on the cost centers used to develop the TCM rates, not the
narrative in the case notes for particular services. We provided the State agency with details of
the rate review on January 20, 2005, and with details of the service review on January 21, 2005.
The State agency also maintained a copy of all case notes that it provided for our review. Should
CMS concur with any of the recommendations in this report, the State will be accorded due
process and a right to appeal as provided for in Federal regulations.

Adjustment of Targeted Case Management Rates
State Agency’s Comments (Section V)

The State agency claimed that the amount that we determined to be unallowable was overstated
by almost $22 million because we did not adjust the TCM rates properly. The State agency said
that it used a “fixed with carry forward” process to set current rates based on actual expenses
from 2 years earlier and that we failed to account for this practice when we adjusted the TCM
rates.

Office of Inspector General’s Response

Our review accounted for the State agency’s use of a “fixed with carry forward” process to set
current rates. We used the actual monthly rates that the State agency used to claim TCM
reimbursement on the quarterly Forms CMS-64. We applied our recalculated TCM rates to each
claim (net of adjustments) submitted through the CMS Medicaid Statistical Information System.
The State agency should provide CMS with details of any adjustments that it made to these rates
after our audit, including the specific claims adjusted. It should be noted that the provisional
rates in each year reviewed were significantly higher than the respective adjusted final rates.
Until adjustments are made, these paid claims also remain in an overpayment status.

12



Services Provided Pursuant to Federal and State Laws
State Agency’s Comments (Section VI)

The State agency asserted that we had no lawful basis for concluding that any TCM service
claims were unallowable or potentially unallowable because the services were required to be
provided pursuant to State or Federal law. According to the State agency, there is no evidence
that Congress intended Title IV-B or Title XX funds to substitute for the Federal reimbursement
guaranteed to the States under the Medicaid program. The State agency concluded that we
“should not publish an audit report suggesting that the State agency’s TCM claims are not
allowable based on a CMS policy that is inconsistent with applicable Federal law.”

Office of Inspector General’s Response

The audit report does not suggest that costs are potentially unallowable solely because the costs
were meant to be reimbursed under Titles IV-B and XX. Instead, these costs are potentially
unallowable because the case management services were integral to, and inseparable from,
unallowable direct services. As such, reimbursement for these services may essentially be
reimbursement for direct services already funded under Titles IV-B and XX. We therefore
referred this issue for CMS’s consideration.

Nevertheless, we note that CMS has determined that the limited nature of Titles IV-B and XX
appropriations is not relevant to which program bears the costs of the provision of direct
services. CMS has long indicated that such costs should be borne by Titles IV-B and XX. In the
context of whether Title IV-E should share in such costs, CMS states the following (47 Federal
Register 30922, 30923 (July 15, 1982)):

We agree that treatment-oriented services, such as helping families be reunited,
.... are vital to the goals of Pub. L. 96-272 [the law creating Title IV-E].
However, concurrently with the enactment of Title 1\VV-E, Congress enacted a
revised Title IV-B (Child Welfare Services Program), which provides for the
delivery of these social services. In addition, Title XX of the Act, now the Social
Services Block Grant, provides funds to States for services. Because other
sources of Federal funds are available for the provision of these services, the
Department has prohibited reimbursement from Title IV-E funds for treatment-
oriented services as inconsistent with the statutory concept of maintenance
expenditures. Funds for those purposes are the major focus of the service
programs. Therefore, the final regulation continues the NPRM [Notice of
Proposed Rule Making] requirement by prohibiting FFP under Title 1\V-E for
treatment-oriented services.

These principles appear equally applicable to the Medicaid TCM context because the statute has

defined TCM to include only assistance in gaining access to direct services and not direct
services themselves.
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Our disallowances were not based on whether TCM services were required to be provided under
State law or another Federal program. Instead, we used examples to illustrate that services
provided by Social Services and characterized by the State as TCM services were included as
direct social services under other programs. Further, we intended to raise the possibility that
these direct services may have already been funded by the Federal Government under Titles V-
B and XX.

We stand by our recommendations that the State agency refund to the Federal Government
$86,645,347 in unallowable costs; work with CMS to determine the allowability of the
$26,571,177 ($13,460,989 Federal share) on which we were unable to express an opinion; refund
to the Federal Government any TCM costs that represent direct medical, educational, or social
services claimed and reimbursed subsequent to our audit period; and establish procedures to
ensure that TCM rates used to claim Medicaid reimbursement do not include payment for direct
medical, educational, or social services to which the Medicaid-eligible individual has been
referred.
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APPENDIX A

DESCRIPTION OF COST CENTERS USED TO CALCULATE
MONTHLY RATES

Referral to services includes those services specifically designed to prevent or eliminate the
need for the removal of a child from his or her home. These services include referrals to
comprehensive developmental activities, parent training, and obtaining medical records.

Protective intake includes investigative efforts to prevent or eliminate the removal of a child
from his or her home. These efforts include receipt and screening of reports of abuse and
investigations to determine whether there is reasonable cause to believe that a child has been
or may be abused or neglected.

Preparation for and participation in legal proceedings includes judicial determinations,
court proceedings, and voluntary placement agreements.

Referrals to the district attorney include notification and provision of information to the
appropriate district attorney and local law enforcement authority if certain specific conditions
have resulted from abuse or neglect.

Case management, as referred to by the Massachusetts Department of Social Services
(Social Services), includes services that represent the day-to-day provision of services by
social workers, such as initial case assignment, subsequent case assignment, and ongoing
casework activities.

Development of service plans includes assessment and service planning.

Case reviews include case review meetings, renewal of the services plan, and supervisory
reviews of the case reviews.

Child placement includes administrative duties, such as opening cases, meetings with the
child and parents to discuss the case, documenting decisions regarding detailed care and
custody issues, and family resource evaluation.

Investigative efforts include activities to make it possible for the child to return to his or her
home. These efforts include receipt and screening of reports of suspected abuse or neglect by
a caretaker.

Services for children with special needs include the arrangement for and entry into
adoption assistance agreements with adoptive parents.

All other permanency planning activities include activities not associated with the
arrangement for and entry into adoption assistance agreements with adoptive parents.
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OFFICE OF INSPECTOR GENERAL ANALYSIS OF COSTS CLAIMED UNDER TARGETED CASE MANAGEMENT

State Fiscal Year (FY) 2002 Actual

State FY 2003 Actual

State FY 2004 Provisional

TCM Cost TCM Cost TCM Cost
Cost Center Basis® Unallowed | No Opinion Basis Unallowed | No Opinion Basis Unallowed No Opinion
Intact family/preplacement activities
Referral to services $5,865,578 $0|  $5,865,578]  $6,095,700 $0 $6,095,700[  $6,427,500] $0 $6,427,500
Protective intake 33,346,731 33,346,731 0 28,134,092 28,134,092 0] 36,541,348 36,541,348 0
Preparation/participation in legal proceedings 7,230,880 7,230,880, 0 4,142,585 4,142,585 0 7,923,598, 7,923,598 0
Referrals to district attorney 935,718 935,718 0 1,032,300 1,032,300 0 1,025,360 1,025,360 0
Case management 49,506,938 49,506,938 0 61,307,887 61,307,887 0] 54,249,703| 54,249,703 0
Development of service plans 17,132,492 0 17,132,492 7,497,672, 0 7,497,672 18,773,785 0 18,773,785
Case reviews 3,609,293} 0 3,609,293 3,851,942 0 3,851,942 3,955,063 0 3,955,063
Postplacement activities (nonvoluntary)
Child placement 8,746,746 8,746,746 0 7,741,342 7,741,342 0 9,584,684 9,584,684 0
Referral to services 3,608,400 0 3,608,400 2,716,726 0 2,716,726 3,954,085 0 3,954,085
Investigative efforts 489,687 489,687 0 633,545 633,545 0 536,599 536,599 0
Preparation/participation in legal proceedings 4,454,061 4,454,061 0 4,520,677 4,520,677 0 4,880,760 4,880,760 0
Referrals to district attorney 315,237 315,237 0 723,817 723,817 0 345,437 345,437 0
Case management 17,947,771 17,947,771 0 20,656,563 20,656,563 0 19,667,167 19,667,167 0
Development of service plans 4,458,974 0 4,458,974 2,228,025, 0 2,228,025 4,886,144 0 4,886,144
Case reviews 5,498,877 0 5,498,877 2,502,974 0 2,502,974 6,025,669 0 6,025,669
Postplacement activities (voluntary)
Child placement 639,910 639,910 0 701,213 701,213 0
Referral to services 169,412 0 169,412 185,642 0 185,642
Investigative efforts 149,844 149,844 0 164,199 164,199 0
Preparation/participation in legal proceedings 254,129 254,129 0 278,475 278,475 0
Referrals to district attorney 45,255 45,255 0 49,590 49,590 0
Case management 1,177,622 1,177,622 0 1,290,438 1,290,438| 0
Development of service plans 309,271 0 309,271 338,899 0 338,899
Case reviews 501,974 0 501,974 550,063 0 550,063
Permanency planning activities
Services for children with special needs 1,640,579 1,640,579 0 1,735,091 1,735,091 0 1,797,746 1,797,746 0
All other permanency planning activities 4,009,634 4,009,634 0 4,412,744 4,412,744 0 4,393,757 4,393,757 0
Total $172,045,013] $130,890,742| $41,154,271| $159,933,682| $135,040,643] $24,893,039] $188,526,925| $143,430,075| $45,096,850]

TCM is targeted case management.
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State FY 2002 Actual State FY 2003 Actual State FY 2004 Provisional
Title IV-E Title IV-E Title IV-E
Cost Center Cost Basis Unallowed No Opinion | Cost Basis Unallowed No Opinion | Cost Basis Unallowed No Opinion
Intact family/preplacement activities
Referral to services $2,629,474 $0| $2,629,474] $2,715,916 $0 $2,715,916( $2,881,378 $0 $2,881,378
Protective intake 0 0 0 0 0 0 0 0 0
Preparation/participation in legal proceedings 3,244,290 3,244,290 0 1,842,151 1,842,151 0 3,555,093 3,555,093 0
Referrals to district attorney 0 0 0 0 0 0 0 0 0
Case management 22,210,520, 22,210,520 0| 27,466,522 27,466,522 0] 24,338,288 24,338,288 0
Development of service plans 7,678,948 0 7,678,948 3,215,454 0 3,215,454 8,414,591 0 8,414,591
Case reviews 1,626,697 0 1,626,697 1,712,699 0 1,712,699 1,782,535 0 1,782,535
Postplacement activities (nonvoluntary)
Child placement 5,047,684 5,047,684 0 3,465,607 465,607 0 5,531,252 5,531,252 0
Referral to services 1,999,321 0 1,999,321 1,222,393 0 1,222,393 2,190,856 0 2,190,856
Investigative efforts 254,322 254,322 0 0 0 0 278,686 278,686 0
Preparation/participation in legal proceedings 2,468,308] 2,468,308, 0 2,011,208 2,011,208 0 2,704,772 2,704,772 0
Referrals to district attorney 0 0 0 0 0 0 0 0 0
Case management 10,155,022 10,155,022 0 9,248,211 9,248,211 0 11,127,873 11,127,873 0
Development of service plans 2,495,986 0 2,495,986 981,054 0 981,054 2,735,101 0 2,735,101
Case reviews 3,039,799 0 3,039,799 1,120,149 0 1,120,149 3,331,012 0 3,331,012
Postplacement activities (voluntary)
Child placement 290,626 290,626 0 318,468 318,468 0
Referral to services 77,232 0 77,232 84,631 0 84,631
Investigative efforts 67,687 67,687, 0 74,171 74,171 0
Preparation/participation in legal proceedings 115,611 115,611 0 126,687 126,687 0
Referrals to district attorney 0 0 0 0 0 0
Case management 534,671 534,671 0 585,892 585,892 0
Development of service plans 141,143 0 141,143 154,664 0 154,664]
Case reviews 228,062 0 228,062 249,910 0 249,910
Permanency planning activities
Services for children with special needs 1,640,579 1,640,579 0 1,735,091 1,735,091 0 1,797,746 1,797,746 0
All other permanency planning activities 1,823,243] 1,823,243 0 2,225,618 2,225,618 0 1,997,910 1,997,910 0
Total $67,769,225 $47,852,563] $19,916,662| $58,962,073| $47,994,408| $10,967,665 $74,261,516| $52,436,838] $21,824,678
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OFFICE OF INSPECTOR GENERAL TARGETED CASE MANAGEMENT
MONTHLY RATE RECALCULATION

STEP1

Segment and total the expenses from the State FY that (1) potentially could be claimed for
reimbursement under TCM and (2) were already claimed for reimbursement under Title IV-E.

State FY 2002 State FY 2003 State FY 2004
Total Title IV-E Total Title IV-E Total Title IV-E
g;ssi; $41,154,271 | $19,916,662 | $24,893,039 | $10,967,665 | $45,096,850 | $21,824,678

Note: The overall percentage of costs determined unallowable in the rate (79 percent) differs from
the percentage of questioned costs to the total claim (86 percent) because of differences in the
consumer counts and Federal reimbursement rates between years.

STEP 2

Separate the total TCM and Title 1V-E costs into their general and unopened protective intake
(UPI) segments. The TCM general expenses are equal to the total expenses less the UPI expenses.
The UPI expenses are equal to total UPI qualifying expenses times the UPI percentage. Social
Services determined the UPI percentage by dividing the number of UPI consumers by the total
number of consumers.

The qualifying UPI expenses are those expenses from the “referral to services” (preplacement and
nonvoluntary) expenditure line items on the cost allocation plan. These expenditure line items
qualify as UPI expenditures because they are associated with providing TCM-related services to
both UPI consumers and the general consumer population. All other expenditure line items are
associated with providing TCM-related services only to the general consumer population.

State FY 2002 State FY 2003 State FY 2004
Total Title IV-E Total Title IV-E Total Title IV-E
Srﬁgiﬁ‘t' $40,339,509 | $19,518,586 | $24,136,933 | $10,629.758 | $44.204,034 | $21,388.466
UPI 814762 |  398076| 756106 |  337.007| 892816 | 436212
amount
STEP 3

Calculate the State FY actual general and UPI rates. We calculated the monthly rates by taking the
total TCM claimable expenditures, total Title IV-E claimed expenditures, and total other
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Federal claimed expenditures and dividing by 12 months and then dividing by the number of
consumers served (as stated in the Social Services rate calculation). We calculated each final

TCM rate by subtracting the Title IV-E credit rate (based on the total Title I\V-E claimed
expenditures) from the preliminary TCM rate (based on the total TCM claimable expenditures).

State FY 2002 Rate State FY 2003 Rate State FY 2004 Rate

Total Title Final Total Title Final Total Title | Final

IV-E Rate IV-E Rate IV-E | Rate

General $95 $46 $49 $55 $24 $31 $105 $51 $54
UPI 21 10 11 18 8 10 23 11 12
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: The Commonwealth of Massachusetts
Executwe Office of Health and Human Servtces

 Office of Medicaid
'One Ashburton Place
' Boston, MA 02108 _ »
MITTROMNEY ' o i S " TIMOTHY MURPHY
) Governor . - g . . '. . - Secretary
KERRY HEALEY . A " BETHWALDMAN
Lientenan_tGovenlor' . B : - -.Medicaid Director

.December 20, 2005

Mr. Michael J. Armstrong

Regional Inspector General for Audit Services
' Department of Health and Human Services
- Office of Audit Services, Region I

John F. Kennedy Building

Boston, MA 02203 ’

Re Rev1ew of Targeted Case Management Services Rendered by the Massachusetts -
Department of Social Services During Federal Fiscal Years 2002 and 2003 (Report
Number A-01-04-00006) R

Dear Mr. Armstrong

“Thank you for the opportunity to respond to the above referenced draﬁ report of the Ofﬁce of the
Inspector General (“OIG”). As you know, in 1994 CMS (then HCFA, but referred to throughout
"as CMS for the sake of convenience) approved Massachusetts’ State Plan for targeted case
management services (“TCM™) provided to children served by the Department of Social Services
(“DSS™). For more than 10 years Massachusetts has received federal financial partlclpahon :

_under this approved State Plan to match its state expenditures on TCM services. TCM services
have helped MassHealth-eligible children who are also children served by DSS to access needed
social, medical, educational, and other services. TCM services are critical for these vulnerable
children, and they are services that such children are entitled to receive, in accordance wﬂh 42

- USC 1396a(a)(10), 1396d(a)(4)(B) 1396d(a)(19), 1396d(r)(5), and 1396n(g).

The OIG maintains that the majority of the Commonwealth’s claims for TCM are unallowable
because DSS’s TCM monthly rates included social workers’ salary costs related to “direct social .
services such as child protection and welfare services.” Review of Targeted Case Management
Services Rendered by the Massachusetts Department of Social Services During Federal Fiscal
Years 2002 and 2003 (hereinafter, the “Draft Audit Report™). In addition, the OIG maintains that
DSS’s entire TCM claim for the audit period is “unallowable or potentially unallowable”

- because all of the services were required to be provided pursuant to Massachusetts state law and
because many of the services were authorized under other federal programs to assist children and

 families, including Titles IV-B (Child and Family Services), IV-E (Federal Payments for Foster

- Care and Adoption Assistance) and XX (Block Grants to States for Social Services). '

As more particularly described in the detailed response enclosed as Attachment A to this letter,
the Commonwealth believes that the OIG audit is seriously flawed and erroneous. We believe
that DSS’s TCM claiming has been at all times consistent with our approved State Plan, and with
applicable federal and state laws and regulations. As a result, the Commonwealth emphatically
disputes the following recommendations of the OIG: (1) to refund $86,645,347 in unallowable
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 costs; (2) to work with CMS to determine the allowability of the $26,571,177 ($13,460,989

 federal share) on which the OIG. did not express an opinion; and (3) to refund to the federal
government any TCM costs claimed and reimbursed subsequent to the audit period that represent’

* direct medical, educational, or social services. Finally, although we agree that we must have
procedures to ensure that TCM rates used to claim Medicaid reimbursement do not include

- payment for direct medical, educational, or social services to which the Medicaid-eligible -

 individual has been referred, we beheve that we currently have such controls in place.

In particular, the Draft Audit Report reaches its recommendations on the appropriateness of
DSS’s TCM claiming by ignoring applicable federal law, and denies the Commonwealth due

. process by failing to 1dent1fy the speclﬁc activities that the OIG asserts were mcorrectly '
- identified as TCM..

. We hope that upon review of our comments, the OIG will w1thdraw these ﬁndmgs Ifthe report
is substantially revised from the Draft Audit Report, we request the opportunity to review and
comment on any such rewsed draft before a ﬁnal version is pubhshed '

: Agam, thank you for the opportumty to comment on the Draﬁ Audlt Repoxt Ifyou would hke to
dtscuss further please feel free to contact me. ‘

~ Beth Waldman

 ‘Medicaid Di_rector '

Ce: Tlmothy Murphy
" Harry Spence

= Attachments



. _APPENDIX D
_'Page 3 of 23

Attachment A
The Commonwealth’s Response to the Draft Audlt Report
I Introductlon ‘ '

Inthe Draﬁ Audit Report, the OIG maintains that the majority of the Commonwealth’s clalms for
TCM are unallowable because DSS’s monthly rates include workers’ salary costs related to “direct-
social services such as child protection and welfare services. ! In addition;, the OIG maintains that -
~DSS’s entire TCM claim for the audit period is “unallowable or potentially unal.lowable” because
all of the services were required to be provided pursuant to Massachusetts state law and because
many of the services were authorized under other federal programs to assist children and families,
including Titles IV-B (Child and Family Services), IV-E (Federal Payments for Foster Care and -
Adoption Ass1stance) and XX (Block Grants to States for Social Servxces) 2

The Commonwealth disagrees with the: OIG’s conclusmns and addresses eaeh m turn below

1L Ovemew of Massachusetts TCM Rates -

The TCM Rate Develogment Proces

Since the ba51s of the OIG’s recommended disallowance is the TCM rate methodology, it is
unportant to understand how the Commonwealth calculates TCM rates. DSS utilizes two :
main sources of data to develop its TCM claiming rates: DSS’s Cost Allocation Plan (CAP), .~

. which allocates time for all DSS social worker activities; and DSS’s Quarterly Reports '
which provide statistics on consumers in the care of DSS. - .

- The CAP uses a Random Moment Time Study (RMTS) to determme tlme allocatlon
percentages for DSS social worker activities.” The RMTS isolates specifi¢ categories of
social worker activities and is utilized to determine the time social workers spend performmg :
activities in each category. The rate calculation, based on these time allocations and total '
DSS costs for social worker salaries, is a multi-step process that generates a monthly Tate. An
interim monthly rate is reconciled against actual costs on an annual basis to obtain the final
TCM monthly rate. The rate calculation excludes the costs that are claimed under other

 federal progra.ms such as Title IV-E, in order to ensure non-duplication of federal -

, relmbursement DSS claims all instances of TCM services provided to MassHealth enrollees
within a given month under the monthly rate, regardless of the actual number of occurrences
of services for a child within that month, provided that at least one TCM semce 1s
-documented as occurring for the child within that month :

! Review of Targeted Case Management Services Rendered by the Massachuseﬁ Dgpartment of Soclal Sﬂ
Dunng Federal Fiscal Years 2002 and 2003 (hereinafter, the “Draft Audit Report”) at p. 3. . -

% Draft Audit Report at p. 5.
* A copy of the Commonwealth of Massachusetts Department of Soclal Serv1ces Random Moment Time Study
Insu'ucuons (RTMS) is aitached hereto as Exhibit 1. _

s 4 SFY04 Targeted Case Management Rates Revision at p. 3.
Id. .
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" Dunng the RMTS social workers time is allocated through cost centers shown in the chart

below

Cost Center

- ;Inclu-ded in
| TCM Rate
Calculation

-Excluded
from TCM
Rate

'| Pre-Placement Activities: Servnces to Children and Intact Families

Calculation

Referral to services

Protective intake — recelpt, screening, investigation of
potential cases

Preparatlon/partlclpatlon in Jud1c1a1 proceedings or -
voluntary placement agreements in family courts

Referrals to district attorney

Participation in other court proceedings.

Case managemeént -

Development of case service plans :

Case reviews

ol Bl Ead I o I ] ] o

Fair hearings and appea.ls

Direct counseling or treatment to amehorate or remedy
_ personal problems, behavrors or home actlvmes '

s4f3<¢|

Child placement

Post-Placement Actlvmes ‘Services to Chlldren in Out-of-Home Placements

Referral to services

Investigative efforts

- | Preparation/participation in Jud1c1a.l proceedings or
voluntary placement agreements in family courts

 Referrals to district.attorney

‘Participation in other court proceedings

Case management

Development of case service plans

Case reviews

o o P I ] ] S B

| | Fair hearings and appeals

Direct counseling or treatment to ameliorate or remedy
‘| personal problems, behaviors or home activities

Nl

Procurement of health care services for chrldren in -
‘ placement :

| Permanency Planning Activities

Services for children with special needs

All other permanency planning

Sk
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Training Activities

Alltrammgactmtles — _ - T _ S ._ X

Eligibility Determmatlon and Re-determination Activities .
All determination and re-determination activities for Title - X

XIX, Title IV-E and SSI disabiﬁty benefits

b. - The Approved State Plan

'CMS approved the Commonwealth’s State Plan for TCM services for children served by the

Department of Social Services on December 22, 1994 — more than 10 years ago. Authonty
to approve a State Plan is delegated to the CMA Regional Administrator.” All such -
approvals must be made on the ba51s of policy statements and precedents previously

o _ approved by the Administrator.® The Regional Administrator for Region I approved the

Commonwealth’s TCM State Plan and the Commonwealth has at all times' relied on the

- Regional Administrator’s delegated authority to determine that the State Plan was properly

approved and that all claiming under the State Plan was in accordance with all applicable
federal rules and requirements. Since the State Plan was approved there has been no change
in apphcable federal laws or regulatlons - : :

- S CMS Reglon 1 Reviewed the State’s TCM Rate Method at Its Inceptlon and

| Thereafter — Directing the State to Make Changes It Determined Necessary

- CMS Region I staff have worked closely with the Commonwealth to deve_lop jts TCM rate

‘method and the costs that are included in that rate. Although Massachusetts™ State Plan was

approved by CMS in 1994, DSS did not submit its first TCM claim until almost two years "

* - later. During the two years from 1994 through 1996, CMS Region Ipartlmpated in numerous

meetings and phone calls and exchanged numerous letters with DSS and Commonwealth TCM

- rate development consultants. In 1995, the Commonwealth’s TCM rate consultant spent three

days meeting policy and financial specialists from CMS Region I, reviewing DSS social

® The approved deﬁmtlon of deﬁmtlon of TCM services is described as follows:

Targeted case management is a set of interrelated activities under which the :esponsxbﬂxty for 1ocatmg, . :
coordinating, and monitoring appropriate services for an individual rests with a specific person within the case
‘management provider agency. The purpose of case management is to assist individuals in gaining access to
needed medical; social, and other services. State Plan Amendment at paragraph H. -

Case management will include:

" 1. collection of assessnient data;

$1d.

2. development of an individualized plan of care;

3. coordination of needed services and providers;

4. home visits and collateral cont[rjacts [s1c] as needed

5. maintenance of case records; and

6. monitoring and evaluation of client. progress and service eﬁ'ecuveness

- State Plan Amendment at paragraph H2.
7 142 CFR 430.15(b)- -
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worker case notes, to familiarize CMS with the activities that social workers engage in and to:

demonstrate that those activities are reimbursable as TCM. In 1996, additional discussions and

letters were exchanged concerning DSS’s rates and the costs that would be-included in those -

rates, including but not limited to addressing specific questions that CMS Region I'had about

incorporating into the TCM rate social worker costs for protective mtake ‘3 category of costs.
- that the OIG now says in the Draft Audit Report is not a TCM actmty

In 1998, after DSS began TCM claiming, the CMS Reglonal Admlmstrator for Regxonl ;
requested a copy of DSS’s rate petition, which provided CMS with an opportunity to-:
reconsider and review the Commonwealth’s rate setting in more detail. Following this
review, CMS Region I asked DSS to split its rates into two: a rate for TCM: provided'to
children when DSS never opens a case file; and a different rate for TCM provided to children
- when DSS does open a case file. The Commonwealth made the rate change as CMS du'ected.
- As recently as January 18, 2001, the CMS Region I Administrator wrote to the . =~
~ Commonwealth effectively advising that the DSS TCM rate is under-inclusive and should be.
- revised to capture additional cost centers related to “provider overhead”, such. asMedJcaJd
rate development and claims preparatlon and Early, Penodtc Screemng, Dlagnosm and
Treatment (EPSDT) outreach services prowded by DSS.

‘The Commonwealth at all times properly rélied on the Regional Admuustrator s delegated
anthority to determine that DSS’s TCM rate was in conformance with all applicable federal
rules and requirements. There is no basis for the OIG to recommend that the Commonwealth
refund any. portion of its TCM reimbursement, where CMS Region I agreed: that. the DSS
TCM cost centers are appropriate and, if anythmg, has most recently suggested that DSS
expand its TCM claiming. -

III All of the Cost Centers in the TCM Rate Are Pro ierly Included in Accordance with
Apghcable Federal Law o S

In all audits, mcludmg thls one, the OIG is required to determine whether funds are properly

expended for the purposes for which they were appropriated under federal and state law and
‘ regulations.'® For that reason, the Commonwealth’s response includes a discussion of the

applicable federal law, some of which is ignored in the OIG’s Draft Audxt Report. h

a. The Targeted Case Management t Statute Is Broad and Must Be Read to Include as
Medlcal Assistance Any Actmg that Assnsts Indmduals in Gaining Access to Services

- In1985, the Medlcald Act was amended to add Targeted Case Management services: The :
statute is broad in scope and w1thout limitations. In relevant part, it provxdes '

"9 A copy of the January 18, 2001, letter from CMS Region I is attached as Exhibit 3A. A copy of the .
Commonwealth’s April 9, 2001, Ietter to the Division of Cost Allocation is also attached as Exhibit 3B. The
Commonwealth’s letter more clearly describes the activities that DSS proposed to include in the Department of
Social Services Administrative Cost Allocation Plan (the “CAP”). In the April Letter, the Commonwealth explains
why it maintains that certain activitiés that CMS said should be included in DSS TCM rate could be included in the
CAP. Attached as Exhibit 3C is CMS’s May 3, 2001, response rejecting the Commonwealth’s explanatnon and
insisting that the activities described in the Apnl 9 Letter are reimbursable TCM activities. -

- 1942 CFR 430.33(a)(2).
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... the term “case management services” means services which will assist individuals
' under the plan in gaining access to needed medical, social, educational and other services.
- 42USC 1396n(g)(2). : :

The following year, the Medlcald Act was further amended to add Targeted Case
Management to the list of services included as covered services under the Medicaid Act.

. TCM services now appear as an optional Medicaid service at 42 USC 1395d(a)(19). In
accordance with federal EPSDT requirements, medically necessary TCM is a required
service for all eligible beneficiaries under age 21. 42 USC 1396a(a)(10), 1396d(r)(5),
1396d(a)(4)(B). All of the children in the DSS target group are eligible for EPSDT services
and are enutled to receive medically necessary TCM.

CMS has never promulgated regulations mterpretmg 42 USC 1396n(g), although it has
promised to do so as recently as January 19, 2001.!" CMS has included guidance interpreting
the TCM statute in the State Medicaid Manual since at least December 1991. The State

- Medicaid Manual provides examples of non-Medicaid-reimbursable services that a targeted |
case manager may assist a beneficiary in accessing, mcludmg assxstance in obtaining food
stamps, energy assistance, emergency housing or legal services.! It provides no gmdance on -

~ the activities that fit within the broad scope of the phrase “assist ... individuals in gaining
access” except to say that “case management services are furnished to assist an individual in
gaining or coordinating access to needed services.”!* The guidance does make clear that -

- while assisting “individuals in gaining access to services” is a Medicaid-reimbursable

 activity, the services that the targeted case manager assists the enrollee in accessing are not
necessarily Medicaid-reimbursable s1mply because a targeted case manager is coordinating
the enrollee’s services. 14

In January 2001, CMS issued addmonal gmdance in Dear State Medicaid Director Letter | ‘
- #01-013 (the “SMDL”) That SMDL states that its purpose is to “clarify ex1stmg HHS policy
: regardmg State Plan case ma.nagement and Title IV-E foster care programs Even CMS

. U SMDL #01-013, January 19, 2001, p. 1
> SMM at43022.G.1. _

B
L |
* 1511 the letter CMS acknowledges that it has never deﬁned case management services in regulauons but prowdes a
descnptlon of the followmg activities, which it states are caseé management activities: :

Assessment: This component includes activities that focus on needs identification. Activities mclude assessment
of an eligible individual to determine the need for any medical, educational, social, and other services. Specific
assessment activities include: taking client history, identifying the needs of the individual, and completing related
documentation. It also includes gathering information from other sources such as family members, medical

. providers, and educators, if necessary, to form a complete assessment of the Medicaid eligible individual.

. Care Planning: This component builds on the information collected through assessment phase and includes

* activities such as ensuring the active participation of the Medicaid-eligible individual and working with the
individual and others to develop goals and identify a course of action to respond to the assessed needs of the
Medicaid-eligible individual. The goals and actions in the care plan should address medical, socxal educauonal
and other services needed by-the Medicaid-eligible individual.

Referral and Linkage: This component includes activities that help link Medlcald-ehgl"ble individuals with
medical, social, educational providers and/or other programs and services that are capable of providing needed
.- services. For example, makmg referrals to providers for needed services and scheduling appointments may be
" considered case management.
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officials concede that the SMDL “contained problems arid errors that caused conﬁlslon ,
regarding appropriate TCM claims when non-Medicaid state agencies were mvolved.”“5 The
- OIG cannot properly base any recommendation that the state refund federal TCM -
reimbursements on this flawed SMDL. This is particularly so ‘where the Commonwealth _
received guidance from CMS Region I about its TCM rate after the SMDL had been issued -
- and CMS Region I did not even refer to the SMDL. If anythmg, CMS suggested that the
Commonwealth’s TCM claiming could be expanded o ‘

| b. The OIG Must Use the Analytical Framework Established bx the Fn'st Clrcult t ,

Determine Whether Services Provided by DSS Soclal Workers Are Medlcald- i
Rexmbursable TCM o . o

The Commonwealth’s comphance with al] applicable federal statutes, regulatlons and »
guldelmes must be determined using the analytical framework established by the First Cn'cult_

- in Commonwealth of Massachusetts v. Secretary of Health and Human Services 816 F. 2d
© 796 (1* Circuit, 1987) affd, (without discussion of the substance of the holding below),

Bowen. Secretary of Health and Human Services et al v. Massachusetts 487'U0.8 879 (U. S
S.Ct. 1988) (hereinafter, “Bowen’ ’) Bowen is controlling law in the Fn'st Clrcmt. s

' The facts in Bowen are strikingly similar to the facts relating to this audit. In the Draﬁ -
‘Report, the OIG maintains that DSS’s entire TCM claim for the audit penod is “unallowable

" or potentlally unallowable” because all of the services were required to be prov1ded pursuant
to Massachusetts state law and because many of the services were authorized under other
federal programs to assist children and families, including Titles IV-B (Child anid Family

~ Services), IV-E (Federal Payments for Foster Care and Adoption Assistance) and XX (Block

" Grants to States for Social Services).'® Likewise, in Bowen, CMS performed an anditof =~
Medicaid claims submitted for rehabilitation services provided to individuals with ;nental P
retardation in intermediate care facilities (ICF/MRs). Certain of these rehabilitation services -
were prov1ded jointly by the Department of Mental Health and the Depa.rtment of Education.

Following the audit, CMS disallowed all of the ICF/MR services prov1ded ]omtly by DMH
and DOE personnel and contractors. CMS took the position that the services provided by
DOE personnel and contractors were “per se educational” and excluded from Medicaid
coverage solely because they were provided by DOE personnel and contractors pursuant to .-
the state’s special education law (Ch. 766) and because the Education for All Handicapped
Children Act (EHCA) that estabhshed a federal fundmg mechamsm for states prov1ded
special educauon services. ,

Momtonng/Follow-up This component includes activities and contracts that are necessary to ensure the care plan
is effectively implemented and adequately addresses the needs of the Medicaid-eligible individual, ﬁumly '
members, providers or other entities. These may be as frequent as necessary to help determine such things-as (i)

. whether services are bemg furnished in accordance with a Medicaid-eligible individual’s care plan, (ii) the

" . adequacy of the services in the care plan, and (iii) changes in the needs or status of the Medlcaxd-ehglble
individual. This function includes making necessary adjusnnents in the care plan and service arrangements with
providers.

' Medicaid Financing State’s Use of Contmgency Fee Consultants to Maximize Federal Relmbm'scments

Highlights Need for Improved Federal Oversight, _A_(}_wmm at footnote 43. :

17 See footnote 9, supra.

18 A copy of Bowen is attached as Exhibit 4 for the OIG’s convemence

. Draﬁ Audxt Reportatp. 5.
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- The First Circuit in Bowen rejected CMS’s argument in its entirety, providing thé broad
principles for analyzmg the availability of federal financial participation under the Medicaid
Act where a service could be described as both “medical asmstance” and somethmg else,.

-such as, in this case, “child protectron and welfare services.”

 The - analytical framework adopted in Bowen is set forth as follows

oL The Social Security Act (of which the Medicaid Act is a part) must be broadly construed
- 50 as to carry out Congress’s intent to provide medical expense coverage for all
qualifying individuals. Bowen at 816 F.2d, 801, citing Mayburg v. Secretary of Health -
. and Human Services, 740 F2d 100, 103 (lSt Cir. 1984). The Medicaid Act is mandatory,
* not discretionary, and does not authorize the Secretary to avoid reimbursing states for a
percentage of their expenditures for medical assistance, required under the Act.®® Indeed,
“the Act states: “From the sums appropriated therefor, the Secretary ... .Shall pay to the
- state... an amount equal to the federal medical assistance percentage of the total
- amount expended as medical assistance” [emphasis added]

2. Further, when the Secretary is mterpretmg the Medicaid Act, his 1nterpretat10n is entitled
. to “some weight,” but it is not entitled to the same deference as the Secretary’s - o
- interpretation of his own regulatlons There is no deference to the Secretary s
' mterpretatlon of his agency’s regulations if he mterprets his regulauons in contraventron
of the statute : : :

3. In co‘nstrumg the federal law, the question to be answered regarding whether the state is ‘
entitled to federal financial participation is whether the state is providing “medical
assistance.” The test for determining whether a service is “medical assistance” relies on
the nature of the services, not what those services are called or who provides them.* In
Bowen, the court recognized that some of the services at issue could be both “special -
education” and “medical assistance” services. The court held that CMS lacked
administrative discretion to establish a blanket exclusion of Medicaid reimbursement for
“special education services” because the blanket exclusion denied reimbursement for -

- [rehabilitation] services, and rehabilitation services are “medrcal assrstance” that the
Medicaid Act requires the Secretary to reimburse.

4. Indeed, Bowen holds that there must be clear evidence of legislative mtent to substitute
~ federal funding from another federal title for the federal funding available under the
- federal Medicaid Act. The First Circuit rejected CMS’s claim that the federal funding
mechanism provided through EHCA for state-provided special education and related
services indicated that Congress did not intend to fund any special education services
under the “more general terms” of the Medicaid Act. The Bowen court founid nothing in
the legislative history of the EHCA indicating that the federal funding available under the
. EHCA was intended to substitute for federal reimbursement under the Medicaid Act.2
The court noted that, as a factual matter, the state did not receive relmbursement through
the EHCA for any of the claimed Medxcard services.

2 Bowen at 801.
21 14, citing 42 USC 1396b(a).

- 214, at 816 F.2d, 800-801 (citations omrtted)
2 1d. at 804. [emphasis in the original].

_ %14, at 803. .
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e Using the Analmcal Framework Bowen Rgulres= the Cost Centers Included in th |

TCM Rate Are within the Statutory Meaning of TCM and Massachusetls’
Approved Medicaid State Plan Amendmen :

Regardless of what the sérvices are called and who performs them, each of the actmtles m

~ the RMTS that the OIG has determined are not TCM activities are among the “set{s} of
interrelated: activities under which the responsibility for locating, coordmat:ng, and. -
monitoring appropriate semces for an individual rests with a specific person within the case
management provider agency.”? Each of these activities is a component of Targeted Case -
Management, and together, the purpose of each of these activities is to ass1st mdmduals in

- gaining access to needed medical, social, and other services.

. The activities that the OIG agrees do assist enrollees with gaining access to needed medwal
social and other services are related to activities that are mcluded in categones OIG clalms

are not TCM act1v1t1es as shown in the chart beIOW'

Cost Center

Included in |

TCM Rate
Calculation

_ Labeled “Clnld
| Protection and -
“Welfare Service”

'Pre-Placement Activities: Semces to Clnldren and Intact Famllles

byOIG

Referral to servmes

Development of service plans

X

Case reviews

154]>¢

Referral to services - -

Post Placement Activities:  Services to Children in Out-of-Home Placernents;-

Investigative efforts _

Development of st serv1ce plans

Case reviews

lEalte

Permanency Planning Actmtles

% See Massachusetts State Plan Amendment at paragraph H.2. .
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Each of the activities at issue, and its relatxonsh:lp to the act1v1t1es that the OIG agrees are a
TCM activities, is described in more detail below. 3 _ .

As!zgimu@gE!LAsgﬂgﬂzéE1ﬂEgugiﬂukhzgzgilgggtEyQﬂkﬁ'=7~7**°>”

- As an overarching set of activities, ‘pre-placement" refers to actlvmes and: serv1ces to
- children and intact families where a removal of a child from his/her home hasnot.

- occurred. Social workers engage in these activities when: the potent:lal ‘exists for-a child
to be;placed outside the home but the services are being delivered to an intact family,
whether or not a decision has been made to remove the child from the home, orthe
services are related to preparation for a placement In the case of a potentlal placernent
social workers document pre-placement services in a defined case plan. All of the: pre-
placement activities described below contribute to the social worker’s ‘best efforts “to E
.assess the individual child and family situation regarding the appropriateness and
accessibility (within limits of available resources) of preventatlve services and to offer ,

- the famlly and assist (as appropnate) in prowdmg such services to the famlly whenever
possible.” : : » - ‘

-The RMTS classrﬂes the social worker’s pre-placernent activities in 10 d:screte functlons; o

- Seven of these pre-placement functions are included as a cost center in the ~ o
Commonwealth’s TCM rates. How each of the seven categones currently mcluded in the
TCM rate is a TCM service is detailed below o i -

- 1. Referral to services: In this achvrty, the social worker prov1des mformatlon and .
referral to parent(s) about medical, dental or mental health services, referral to parent . .-
health education and assistance, referral to services other than foster care — such as .

_ housing assistance or subsidized day care. The OIG agrees that referral to serv1ces is:
a TCM service. _ : :

2. Protective intake — recexpt, screemng investigation of potentlal cases”’ Protectlve
" intake has two components: (1) screening and (2) investigation. Screenmg is akey
part of the process of reporting, identifying, accessing and providing treatment for
families and children.?® Investigation identifies children who may have been abused -
or neglected (or may be at risk of abuse or neglect) and determmes the nature of the -
-+ DSS’s involvement with the family.

~ For the new case, protectlve intake represents the social worker’s mmal step to 7
(determine the services that are necessary to prevent or eliminate the need for out-of-

- home placement. Preliminary assessment of service needs is essential to determining
whether the child ¢an safely remain in the home, and if so, with what supports. This
activity includes the social worker’s gathering of information to assess whether the

- child needs substitute care (commonly, foster care, group foster care, or resrdentxal
educational placement) prov1ded by DSS. - S

2 DSS Policy #90-004(R), Placement Preventlon and Placement Policy, attached as Exhibit 5.

27 Protective intake is generally described in the RMTS and more completely described in additional supportmg -
documents, some of which are referenced in the RMTS mcludmg DSS Pohcy #86-015, Protecnve Intake whichis-
attached here as Exhibit 6. , ’
% DSS Policy #86-015, Protective Intake..
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For the ongoing caSe in which a new investigation takes place, gathering of
information may result in a reassessment of service needs, including whether the
child needs substitute care and/or a new or revised service plan. - ' :

Protective intake is a TCM service that helps enrollees gain access to needed medical,
--social and other services (including, social services provided by DSS, such as
substitute care, if necessary) and specifically may include collection of assessment
data, home visits and collateral contacts as needed, in accordance with activities
 described in the state’s approved TCM State Plan. Protective intake is the first step in
- the process of development of case service plans, an actwlty that the OIG agrees is a
TCM service.

3. Preparation for and partlclpatlon in, Judlclal determinations or voluntary
placement agreements in family courts®: This act1v1ty is described in the RMTS
as the social worker’s preparation for and part:clpatlon in judicial determinations,
court proceedings or voluntary placement agreements in family court. The social
worker’s participation helps the enrollee gain access to needed social services, i.c.,
substitute care, by providing assessment data needed to-support a court order to place
the child out of the home. This activity is a critical component of the set of '
interrelated services designed to locate and coordinate needed services.

4. Referrals to the district attorney™: DSS makes referrals to the district attomey :
whenever DSS has reasonable cause to believe the child is a crime victim.*!
Whenever DSS makes a referral to the district attorney, it establishes a multi-
disciplinary service team to review the prov1s1on of services to children and their
families who are the subjects of the referral. > The team discusses the status of the
child and the family, determines whether different or additional services should be
added to the child’s service plan, and discusses the effects of prosecution on the child

~ and family and whether diversionary programs would be possible. 33 Among other -

- things, the social worker’s role is to. document the date, participants, content and
outcome of the team meeting. The social worker activities related to the multi-
disciplinary service team that fall within the category of “referrals to the district

. attorney” include collection of assessment data, development of an individualized
plan of care, coordination of needed services and providers, maintenance of case

- records and monitoring and evaluation of client progress and service effectiveness. -

- The social worker works directly with the multi-disciplinary team to identify the need -
for changes to case service plans. As such, the activity described as referrals to the
district attorney is an mtegral component of the development of case serv1ce plans, a
service that the OIG agrees is a TCM service.’ -

5. Case management: This activity includes “ass1stmg chents on an ongoing basis, in
~ identifying and obtaining available services to meet assessed needs. Activities

 RMTS atp. 4.
30 This activity is described generally in the RMTS and more completely inDSS Policy 85-012(R),Policy and
Procedures for Referrals to the District Attomey, which is incorporated by reference in the RMTS and attached here
as Exhibit 7. : _
3 DSS Policy 85-012(R)
2. .
B1d. atp. 186.

10
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mclude speclfymg services to be prov1ded in the famlly s service plan, determmmg

what services are appropnate and available, providing assistance to the clientin:
obtaining supervision, supporting ongomg casework through- d1scuss10n of fannly
dynamics, treatment planning, service dehvery, agency mandate and case load
priorities...” * This activity also includes opening and assigning a case to the soctal

~ worker, maintaining contact with the family and collaterals 1dent1ﬁed m the case

- service plan, the social worker’s time obtaining supervision on the case, documentmg '
‘case management activities, and meeting with and assisting clients in ldenufymg and
obtaining available : services.>® As described in the RMTS, the purpose: of case
management is to help enrollees access needed medical, educational; social and other
services. Case management activities include all of the five specific TCM serv1ce '
activities described in the approved State Plan: collection of assessment data,
development of an individualized plan of care, coordination of needed services and.
providers, home visits and collateral contacts as needed, maintenance of case records
and monitoring and evaluation of client progress and service effecuveness L

| 6. Development of case service plans: The OIG agrees that this actmty ass1sts
enrollees in accessing needed medical, educatlonal soclal or other ser\nces and 1s,
therefore, a TCM service. S :

7. Case reviews: The OIG agrees that this actmty assists enrollees in accessmg needed .
: .medlcal educational, social or other services and is, therefore, a TCM serv1ce

B. Post-Placeme‘nt Activities: Services to Cluldren in Out-of Home Placements' :

PoSt-placement activities are social worker activities related to children wherethe
decision has been made to remove a child from his home and placement arrangements .

" have been initiated. The categories of post-placement activities are largely the same as -
the categones of pre-placement activities. Both pre- and post-placement include referral
to services, preparatlon for and participation in _]udICIal determinations or voluntary
placement agreements in family courts, participation in other court proceedmgs, referrals
to the district attorney, case management development of case semce plans, and fair

% RMTS atp. 6
¥ Id.atpp. Sand 6 : ' B
3 The following pre-placement activities were excluded from the TCM rate for the reasons spectﬁed herem

Participation in other court proceedings: - This activity describes the social worker’s parncxpahon in actlvmes
- related to judicial proceedings in courts other than family court. RMTS at p. 5. Although in some instances the
* social worker’s participation in these other court proceedings does assist children in accessing needed services,
out of an abundance of caution, the Commonwealth does not mclude any time spent on these semces in its
TCM rate.

Falr hearings and appeals: This activity descn“bes the social worker s partlc1pauon in activities related to fau'
hearings and appeals of decisions made by DSS to support a report of abuse or neglect. RMTS at p. 8. Although
in some instances, the social worker’s participation in these proceedings does help children to access needed.
services, out of an abundance of caution, the Commonwealth does not include any time spent on these services
in its TCM rate. . :

Direct counseling or treatment to ameliorate or remedy personal problems, behaviors or home conditions:
The Commonwealth does not include any time spent on these services in its TCM rate. RMTS at p 9.-
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- hearings and appeals; and direct counseling or treatment to ameliorate or remedy personal
~ problems, behaviors or home conditions. The activities contained in each of these
. categories and whether those activities are TCM services are discussed above and are not -
- repeated here. Post-placement activities included at cost centers and not described above
are child placement and mvestlgatlve efforts. How each of these addmonal categones of-
serv1ces functions as a TCM service is detailed below.

g 1 Child Placement: This category includes a variety of activities, such as arranging
. for or monitoring a voluntary intake, assisting the family with completion of an
- application for assistance from DSS, setting up case récords, and initiating a process -
- to assess the needs of the child or family for services. It also includes making
~ 'reasonable efforts to avoid placement by locating and authorizing available services,
‘assisting the child in accessing qualified family placements if an out-of-home
placement is necessary or in accessing community placement, including group homes
- and residential schools. The social worker’s activities in this category include :
identifying service needs and authorizing the provision of those services mcludmg,
for example clothmg

These activities are TCM services in that they assist individuals i in gmmng access to
needed social services, such as foster care and educational services, including
residential school placements, as well as other services that may even eliminate the
need for substitute care. Child placement activities include at least the following
specific TMC service activities described in the approved State Plan: collection of
‘assessment data, development of an individualized plan of care, coordination of
needed services and prov1ders, home visits and collateral contacts as needed, and
maintenance of case records.”’

2. Investlgatlve Efforts: The act1v1t1es in this category oceur oncea chlld is removed
.- from the home, and are equivalent to protective intake.*® Investigative efforts are a
- TCM act|v1ty for the same reasons that protective mtake isa TCM act1v1ty That
analysrs is not repeated here for the sake of brevity.>

' C Permanency Plannmg Actmtles

- Two categones of TCM services are related to chlldren who are adopted rather than
. returned to their home of origin. These are: services for chrldren with special needs, and
all other permanency planning act1v1t1es :

© 3 RMTS at pp. 12-13.
38 RMTS at p. 13. '
- The following post-placement acnvrty was excluded &om the TCM rate for the reason specrﬁed.

This activity consists of the case manager’s participation in coordinating medically necessary EPSDT treamxent,
_ a CMS mandated case management activity. ‘It includes coordination of needed services and prov1ders as -
specified in the approved State Plan. It is described in the RMTS as “...caseworker participation in procuring
- Project Good Health [i.e. EPSDT] services for children in cases where a removal from his or her home has
occurred... * This activity is generally equivalent to health services to children in placement activity as

described in the Case Policy and Procedures Mannal. DSS Policy #85-003. This TCM activity was not included - - .

in the calculation of the TCM rate because the Commonwealth was considering the development of an EPSDT
administration claim at that time and wanted to avoid any possibility of duplicate claiming. ’

12
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1. Services for children with special needs: These activities are related to.the - -
arrangement for and entry into adoption assistance agreements or a.lternatwe -
placements. When DSS identifies a goal of adoption for a special needs child in its .
custody, the case manager develops a permanency plan for the child, which reflects .
the goal of adoption. The social worker meets with the pre-adoptive parent(s)to =
discuss the financial and health insurance supports they may need to bring the child

* into their home on a permanent basis and arranges: for DSS and pre-adoptive parent to

- enter into an adoption assistance agreement reflecting those supports. When: DSS :
identifies an alternative permanent plan other than adoption, the case manager.
develops a service plan that addresses the child’s special needs and speclﬁc tasks
related to achieving the child’s permanency planning goal. In all'cases; the case
manager part1c1pates in the development of individualized plans of care, coordinates
needed services and prowders, performs home visits and makes collateral contacts
and maintains- case records in accordance w1th the approved State Plan. @

- = 2. All other permanency plannmg activities: These activities are related to .
" permanency planning other than the arrangement of special needs adopuon .

agreements. This act1v1ty is a TCM service that helps the enroliee gain access to -

- needed social services, i.e., permanent family placement. This category mcludes the
same TCM service activities as those described for in the category for services for’

- children with speclal needs.* For example, the social worker will develop a- L
permanency plan with a goal of guardianship and arrange a guardlanshlp subsrdy
agreement to facilitate successful placement into a permanent home.

In Appendlx A to the Draft Audit Report, the OIG prov1des an incomplete, and therefore

. misleading, description of the activities that are recognized in each cost center. ‘AS -
demonstrated by more complete descriptions of the social worker’s activities in each cost
center, all of the activities included in the cost centers that make up the: TCM rate are TCM -
relmbursable activities. - _

IV.The OIG Denies the Commonwealth Due Process by Claiming to Support the .
Disallowance of Entire Categories of Activities Identified in the RMTS Based on -
Specific Claims that Have Not Been (1) Provided to the Commonwealth, and 12) Are
Not Dlrectlx Tled to the TCM Rate in Anz Case ST

The OIG states that it has “venﬁed” its conclusrons about the TCM rate by rewewmg a statlst1cal
sample of 100 beneficiary months containing a total of 575 TCM services, whichi the State”
Agency billed to Medicaid.*? The OIG contends that “of the 575 services, 480 (84%) clearly did
not meet the definition of TCM.”* The OIG has not identified which of the activitiés it
reviewed are not TCM services. As a result, the Commonwealth is unable to respond to the
OIG’s findings for each case. It is fundamentally unfair for the OIG to assert that an activity is
“not a reimbursable TCM service without creating a record of the alleged 1mproper activities and -
provxdmg the Commonwealth an opportumty to respond

“ DSS Policy 87-001, Policy and Procedures for Permanency Planmng, attached as Exhiblt 8
4l
Id.
“Draft Audit Report at p. i.
¥ 1d. atp.6.
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" Further, the OIG statement that all of the 575 services were “billed” to Medicaid is in error and
misleading. In accordance with the OIG’s request, the Commonwealth supplied specifics on all

- of the 575 events (activities) that were provided during the months associated with the 100

-sample claims. The rate method Massachusetts utilizes selects only one activity per ‘member
(enrollee) per month to support the TCM claim, no matter how many TCM services the member
received in that month. - DSS utilizes a claim validation protocol to ensure that only activities that
meet all requirements for claiming are utilized. Of the 575 services the OIG reviewed, only

. -those that were used to support a claim were subjected to the validation protocol. Again, since

.. OIG has not identified which of the 575 events are not TCM activities, the Commonwealth is
. unable to determme which, if any, of the events the OIG ﬁnds unallowable were “bllled” to
- Medicaid. - _
- Infact, the Draﬁ Audit Report on]y identifies four events that it concludes are not TCM -
. activities. Only one of these events was used to support a TCM claim. In any case, the
Commonwealth disagrees with the OIG’s conclusions with respect to all of the examples for the
_reasons set forth below . _

R gle# (DraﬁAudlt Report .7
‘0 On March 4, 2003, the social worker received a call from a foster parent, called the child’s .

B probatzon officer, and attended court with the child.

. This activityisa TCM service in which the social worker assesses the chlld’s need for :
* “services by talking to the child’s foster parent and probation officer, identifies whether there
are any changes to the child’s placement that would have an impact on the child’s service
- plan and, depending on the social worker’s assessment of needed services, provides
N recommendatlons and referrals for the services that would be best for the ch11d

o Ex ample #2 (Draft Audit Report, p. 7)

On March 11, 2003 the social worker made a home visit accompanied by another soczal worker |

, who stated that they were working on budgetmg, parenting, and the child’s setting.

‘The OIG’s description of this event creates the impression that the DSS social worker is
providing a direct service of assisting the parent with parenting skills and budget
management The OIG’s description is inaccurate and misleading. The social worker’s case

~ notes in this case read as follows: “Worker attended home visit. Lipton Center Family

~ Support Worker Joanne was also in attendance for UR. Joanne stated that they [the family .
and the Lipton Center] were working on budgeting, parenting and setting limits.” The social
worker’s notes make clear that the person prov1d1ng the direct social service was the Lipton

- Center Worker. The event is a TCM service in that the DSS social worker assessed and
: ..recorded what direct services. were bemg prov1ded by the (non-DSS) Llpton Center worker

- Ex ample #3 (DraftAudlt Report p-7)

On March 26, 2003, the social worker left a phone message for the chzld s prmc:pal requesting
that the chzld be allowed to return to school. .
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Th1s is example documents a TCM service 1n that the soc1a1 worker is assxstmg the chlld in
~ gaining access to needed educational services by contacting the child’s school to arrange for -
_ the chlld’s retum to school. - _ : :

Ex ple (Draﬁ Aud1t Report p.7)

For axample a case note for 1 sampled month, which was part of the support for a $1 63 Federal
 Medicaid claim, stated that the social worker called the child’s therapist. The therapist.

" discussed the child’s psychologzcal and emotional well-being, the information that the child

' prov:ded during sessions, and the need for more consistent and intensive therapy.

This example documents a TCM service because the DSS social worker is accessmg the
child’s need for therapy and assessing whether addmonal or different services should be
added to the chxld’s case plan. - .

In any event the OIG performed arate development audit and not a claims’ audtt. The TCM rate ’

o ~ was developed based on the RMTS, and not on the claims or activities that the OIG reviewed.

. The OIG’s use of the 575 events to bolster its conclusions about the TCM rate is mrsleadmg
' vbecause these events are not d1rect1y related to rate development '

V The OIG Dld Not Properlz Adjust the TCM Rate and, as a Resulg.l the Amount the OIG
: Determmes is Unallowable is Overstated by Almost $22 Mllhon

e As descnbed in the TCM rate petition prov1ded to the OIG and attached to thls response as’
Exhibit 2, the Commonwealth’s TCM rates include a cost settlement for setting current rates
- based on costs from two years back, referred to as a “fixed with carry forward” process. The :
- OIG failed to consider the fixed with carry forward process when it adJusted the TCM rate.- Tms
~ OIG error results in an overstatement of almost $22 million, ‘ .

The fixed with carry forward process is a reconcrhatxon tool that must be used to accurately
recalculate the TCM rate. Although a fiscal year’s expenses are not known in advance, TCM

" claims are submitted throughout the year. Therefore, in order to submit claims for a current year,

‘a trended rate based on past expenses must be developed. The Commonwealth’s processisto
take actual expenses from two years back to determine the trended rate for the current year. (For -

- the purpose of clarity, we will call the current year “Year X”) In addition, an adjustment is made

- to this figure to reflect the difference between the rate that was used for claxmmg during Year X
.. minus 2 and the rate calculated for use during Year X. _

The OIG only considered actual costs for its rate calculations and failed to cons1der adJustments _
for the fixed with carry forward process. Because costs for TCM services were trended upward,

- the adjustments for past periods have tended to be positive. Without the fixed with carry forward
: adjustments, the TCM rates based only on actual costs for each year follow
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Actual TCM Cost Rates Per State Fiscal Year

Substantiated | Unsubstantiated
Abuse Abuse
. |SFY'02 $240 '$83
" |SFY'03 $224 $70
.SFY'O4 $258 $79

APPENDIX D
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| Usmg the OIG’s recalculated rates, which were based on actual costs, and companng them o the :
Commonwealth’s actual costs, the OIG’s recommended dlsallowance would be reduced by
$22,746,059, as demonstrated by the chart below:

Mlscalculatlon of Dlsallowance from Comparing Current Expendltures to T
. Claiming Rates Based on Expendltures 2 Years Baek

FY2002

Q1 SFY 2004

02-Q4 S “SFY 2003 i .
Substantiated | Unsubstantiated Substantlated Unsubstanhated Sutistanﬁa,ted Unsubstantiated
) . . Abuse Abuse Abuse - Abuse " Abuse "~ Abuse

State- Actual Cost Rate $240 : $83]| - $224 . 370 - $258 379
Auditor's Recalculated Rate $49 $11 $31 -$10]. $54 s;| ’
Difference Unallowed $191 (17 $193| . $601 $204!
Months Claimed 267,902 2,577] - 316,626{ - - 1,195]" 66,398 2 32
Amount Overstated $51,169,282 $185,544 $61,108,818 $71.700| $13.545.192 $15,544| -
[Total Overstatement $126,006,080 :
I_Fﬂeral Amount Overstated” |  $25,584,641] sea772|  $31,005.087] 836, s79| s7.172.1791 $8.231]
Total Federal Overstatement $63,899,288 : ] N
Auditor's Federal Overstatement $86.645.3_42| S
Amount Difference ($22,746,058)]

" Fadarlsharo cacuatod 83 50% FMAP fo SFY02 G2 - Q4, 50% FMAP SFY03 Q1 - Q3, §2.95% FMAP SFY03 Q4, ahds'zeexmdpf&sﬁvum

In addmon, the Commonwealth’s review of Appendix B to the Draft Audit Report mdlcates that
the OIG utilized provisional costs and caseloads to recalculate the. TCM rate for state fiscal year
12004. If the OIG used actual costs and caseloads for state fiscal year 2004, this would cause the
' OIG’s calculated dlsallowance amount for the perlod to mcrease by $843, 663 ' '
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_ Auditor’s Recalculated Rate Using Finalized SFY 2004 Expendituré and Census Data

DSS Consumer Typ

- Annual Consumers in Placement . o ' 10,074
. Annual Consumers Not in Placement : 29,576
~ Annual Consumers - 3,480 36,170 39,650
TCM Claimable - $ 84642418 20565635 (9% 21,412,059 |
Annual Consumers ’ 3,480 36,170 39,650
TCM Claimable Per Consumer $ 2438 569 $ 540
Preliminary Monthiy TCM Rate $ 201 4719 _ 45
Title IV-E Claimed - $ 313940|8 7618325|$ 7,932,265
'Annual Consumers 3,480 | 36,170 39,650
Title IV-E Claimed Per Consumer $ 901§ 21118 200
Monthly Title’ N-E Credlt . $ 819% 1818 7]
Preliminary MontthTCM Rate $ 201$% 4718 45|
Monthly Title IV-E Credit - $ @)s (18)| $ {17)
Monthly Other Federal Credit . $ N ¥ - 1 e
$ 1318 3018

-Monthly Net TCM Rate 28

Miscalculation of Disallowance from Not Usmg Final: SFY 2004
Expend|ture and Census Data

Q1 SFY 2004 . N
Substantiated | Unsubstantiated
» — Abuse _ Abuse |
State Actual Cost Rate $258} - $79
Auditor's Recalculated Rate (using ] j
‘|final expenditure and census data . .
vs. provisional)- S $30 $13
" |Difference Unaliowed e . - $228 ’ $66
Months Claimed : 66.398] . _232|
Amount Overstated . $15,138,744{ - $15,312
Total Overstatement $15,154,056° -
- [Total Federal Overstatemom’ . $8,024,073
[Auditor's Federal Overstatement $7,180,410
: Amount Difference ] $843 663

'Fldaral shere calculntcd as 50% FMAP for SFY02 Q2 - @4, 50% FMAP SFY03 Q1-Q3, 52.95% FMAP SFYOS 04 and 52.95% FMAP for SFY04 01
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As demonstrated by the chart below after correctmg both of the OIG’s claculatlon errors the
OIG’s recommended dxsallowance should be reduced by $22, 746 059 R e

Total Mlscalculat|on of Dlsallowance

PO STY 0007 N 7 R Q1SFY2004

i . Substantiated | Unsubstantiated | Substantiated Unsubstanﬁated Substanhated Unsubstantiated | -
: . Abuse Abuse Abuse Abuse. -Abuse . Abuse -

" |State Actual Cost Rate $240 -$83 $224] »370l--' s - $258] $79]
Auditor's Recalculated Rate $49 11 $31 Y 5 () I $30] . - -~ $13]
Difference Unallowed o $191| 72 $193 - s80]. . . $228 .- $66)

_ [Months Claimed_ C 267,902 2,877 316,626 . 1,1958] <. - . 66,398 232}
Amount Overstated : - $51,169,282 $185,544 $61,108,818 - $71,700] - -.$15,138,744] $15,312] - -

. [Total Overstatement $127,689,400 ‘ - T '
* [Total Federal Overstatement . $64.742,851
| dltor's Federal Overslatement $86,645,347 .
. Amount Difference ($21, 902.396 :

'FodﬂalshamcalcdalodanMAPforSFYonZ Q‘.SO’SFMAPSFYNQ1 OISZOBGFMAPSFYNMMMFMAPMWQ1 .

VI There is No Lawful Basns for the 0oIG to Conclude that Any TCM Semce Claims Ar |
_ “Unallowable or Potentially Unallowable” Because the Services Were Re ulred to Be
Provrded Pursuant to Massachusetts State or Federal Law iy i

: .'.'a Servnces Prov1ded Pursuant to Massachusetts State Law

. The fact that the Department of Social Services provrdes TCM services pursuant to ,_
- Massachusetts state law alone is irrelevant to the allowability of the Commonwealth’s TCM o
claims. For close to 20 years, CMS has been expressly prohibited from using that as a basis -
~ to refuse to provide federal reimbursement for TCM. Specifically, in 1988 Congress enacted

' Sectlon 8435 of Public Law'100-647, which reads as follows:

[CMS] may not fail or refuse to approve an amendment to a state plan that provrdes for

- coverage of case-management services described in section 1915(g)(2)... or deny '
payment to a state for such services ... on the basis that the state had paJd or is: paymg for -
such services from non-federal funds » ,

b Servrces Are Authorlzed under Other Federal Programs to Assrst Chlldren and -
Families, Including Titles IV-B (Child and Family Services), IV-E (Federal :
' Payments for Foster Care and Adoptlon Assistance), and XX gglock Grantsto -
States for Social Semces) , » o ‘f D

’ Smce 1t 1ssued the SMDL, w1thout promulgating the pronnsed regulatlons, CMS has
inconsistently (and inappropriately) begun to utilize the State Plan approval process_to _
_ articulate a new policy that results in the denial of federal financial participation under the
" Medicaid Act for TCM expenditures for any child in the care or custody of a state social
services agency.* The theory CMS artlculates now 1s that TCM services prov1ded to

“ CMS has denied approval of TCM State Plan Amendments from Rhode Island and Maryland but has approved
. Montana’s TCM State Plan Amendment. A copy of Montana’ 'S approved State Plan Amendment is- attached hereto
-as Exhibit 9. . . .
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‘ ch11dren in the care or custody of soc1al services agencles are not relmbursable because such -
services duplicate coverage of services “that are inherent in and inseparable to fulfillment of =
“astate’s respon51b1hues under Title IV of the Act.”™> CMS states that “even though the .
activities in question may not always have been explicitly labeled as case management when
performed under the State’s Tltle IV responsibilities, the State has prov1ded no evidence that. '
the act1v1t1es are not the same.”* i

N Any CMS pohcy of denying Medrcard reimbursement for TCM services for all chrldren in
the care and custody of a state social services agency is plainly inconsistent with the intent of
Congress when it enacted the TCM provisions of the Med1ca1d Act and the Ftrst Clrcult’

- holdmg in Bow;_en_, supra,
In relevant part the legrslatlve history of the TCM statute prov1des

The intent is to allow case management to be prov1ded as an additional service. Iti is not .
the Committee’s intent that the State’s use case management solely to reduce program
costs. It is the committee’s intent that the State’s may target any Medicaid group,

' mcludmg the non-elderly, under this provision. United States Code and Administrative
News, 99" Congress Second Session 1986 Volume 3 at 280. [emphasrs added]

The Conference report goes on'to add:

The couferees expect that the Secretary will assure that payments made for case -
' management services under this section do not duplicate payments made to public
agencies or private entities under other program authorities for the same purpose.

Conference Report, Consolidated Ommbus Budget Reconcrhatlon Act of 1985 at 546.
[emphasm added]

. Furthermore, after amendlng the Medlcald Actto include Targeted Case Management _

; generally, Congress further amended the Act to include TCM as a listed medical assistance -
. service, making TCM a service all Medicaid beneficiaries eligible for EPSDT services are
- entitled to receive. 42 USC 1396a(10), 1396d(a)(19) l396(n)(g), 1396d(r)(5), and
. 396d(a)(4)(B). :

“All of the children in the DSS- target group are ehglble for EPSDT services. The legrslatrve
history of the TCM statute demonstrates that Congress: (1) intended for TCM to be available
to all Medicaid groups (and not to exclude children in the care or custody of a state social
services agency) and (2) expected states to receive federal Medicaid reimbursement for
TCM services that are provided under other non-Medicaid programs provided that the
Medicaid relmbursement does not duplicate other payments made to the state.

‘As demonstrated below, there is no evidence that Congress intended Title IV-Bor XX funds
~ to substitute for the federal reimbursement guaranteed to the states under 42 USC 1396b of
- -the Medicaid Act. Indeed, it is evident from the text of the statutes that Congress intended to
provide the federal governmerit with discretion about whether to make funds available and
states with flexibility about spending whatever funds the federa.l government decides ﬁ'om '
: year to year to provide. :

Federal Register Vol 68, No 225/ Fnday, November 21, 2003 Notice of Heanng Reconsrderatlon of Dlsapproval .
of Rhode Island State Plan Amendment 02-009 ’ i _ ] ‘
M
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" For example, Title IV-B Subpart 1 gives states broad dlscretlon to provrde a wrde:arra¥ of
services that the state determines will protect and promote the.welfare of all chﬂdren.‘

" Unlike the automatic federal reimbursement guaranteed under the Medlcald Act, the total
amount of the Title IV-B Subpart 1 grant is subject to annual appropnatlon. ® The funding
available during the audit years under Title IV-B Subpart 1 was.de minimus- eompared to the

- State’s expenditures for TCM services. In audit year 2002, DSS received $4,501,700in -~
. federal funds through Title IV-B Subpart 1. In audit year 2003, DSS recelved $4,561, 406

On its face, Title IV-B Subpart 1 is designed to prov1de a small amount of fundmg for a w1de
variety of purposes, as determined by the state.” In fact, the United States Departmentof . - . -

Health and Human Services (HHS) recently told the General Accountmg Office thatit'does

not review how states use Title IV-B Subpart 1 funds because there are so. few restnctlons on

how states can use them ' - , - Lo

: Subpart 2 of Title IV-B is mtended to prov1de states with a small amount of ﬁ.lndmg for

. services other tha.n activities that would be reimbursable TCM activities: prov1ded by state -

* -social workers.”® Again, unlike the Medicaid Act, payment to the state is not automatlc -the -

~ . total amount of the Title IV-B Subpart 2 grant is subject to annual appropnatxon. The
funding available during the audit years under Title TV-B Subpart 2 was d¢ minimus -

- compared to the state’s expenditures for TCM services, particularly where only 10% of'the. -

" funding from Title IV-B Subpart 2 could be used to pay for TCM services provided by soclal -
workers, In 2002 the state received $5 593, 489 million. In 2003 the state recelved .

$6,037,548.

Finally, Title XX, the “Social Services Block Grant,” prov1des fundmg to states to help ,
- achieve a wide range of social policy goals, which include preventing child abuse, mcreasmg o
- the availability of child care, and providing commumty-based care for the élderlyand =
- disabled.” Again, unlike the Medicaid Act, payment is not automatic.— Title XX is subJect
. to federal appropriation. In accordance with the discretion prov1ded by’ Tltle XX;the ™
- Commonwealth apportions its allotment among various state agencies. In the audit years in
_ - question, and currently, the Commonwealth apportions its allotment between DSS and the
~ Massachusetts Commission for the Blind. There is no evidence that Congress intended to
reqmre states to utilize Title XX for TCM services to children in the custody. of social -
services agencies; indeed, it is obvious from the statutory language and the fundamental
concept of a “block grant” that Congress intended states to select how to use avallable -
~ funding from a wide vanety of permissible choices. S

- The effect of CMS’s policy would be to require Massachusetts to use all of the Trtle XX and

- Title IV-B funding available on federally mandated Medicaid TCM services, even though the

* plain language of Title XX and Title IV-B does not require the Commonwealth to utilize any-
of these funding sources for such services. CMS’s policy is demonstrably inconsistent with
the intent of Congress and w1th Bowen. The OIG should not publlsh a ﬁnal audlt report

142 USC 620,42 USC 625. -
4 42 USC 621 - : S
- Child Welfare Enhanced Federal Oversight of Title IV-B Could Prov1de States Addmonal Informatxon to
Services (GAQ-03-956) at p. 3. ' . . o
% See. 42 USC 629b(a)(4)
.. 3'42USC629¢c ‘
. 522000 House Ways and Means Green Book, at Table 10 3
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suggesting that the Commonwealth’s TCM claims are not aHOWable based on a CMS pohcy
that is inconsistent with applicable federal law.

* Finally, DSS does not utilize the funds it receives from Title IV-E Title IV-B or T1tle XX for
activities that are Medicaid-reimbursable TCM.* The Commonwealth would be pleased to
demonstrate to the OIG that it has not used Title IV-B or XX funds to pay for social ‘worker
salaries, and expects that the OIG w111 give it the opportumty to do O before ﬁnahzmg the

- audit report. v S

VH'Q’!SEQEQ!

For all of the reasons. stated above, the Commonwealth strongly dlsagrees Wlth the Draﬁ Aud1t
" Report and dlsputes each of its ﬁndmgs ' ERI T

- 3The OIG agrees that the Commonwealth allocates costs to Title IV-E to the extent permissible and does not include
such costs in its TCM rate. Draft Audit Report at pp. 54. Since receiving the Draft Audit Report, DSS has discovered
- that $34,000 in IV-B funds was-erroneously applied to social worker salaries during the audit period — however, the -
amount of DSS social worker salaries that is unreimbursed from any federal title is well in excess of $34,000.
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